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STAFF REPORT: REGULAR  CALENDAR 
 
 
APPLICATION NO.:   1-08-017 
 
APPLICANT:    Wiyot Tribe, Attn: Jon Mooney 
 
PROJECT LOCATION: On the northeastern end of Indian Island in 

Humboldt Bay, City of Eureka, Humboldt County 
(APNs 405-011-02 & -10) 

   
PROJECT DESCRIPTION: Phase I of the Tuluwat Restoration Project, which 

involves (1) placing a temporary causeway within 
the bay mudflats to transfer construction materials 
from barges to the island during lower tides; (2) 
repairing the existing bulkhead; (3) removing debris 
and demolishing various dilapidated structures on 
the island; (4) excavating approximately 17 cubic 
yards of PCP-contaminated midden soils; (5) 
installing a protective soil and geotextile cover 
across the majority of the upland portion of the 1.5-
acre parcel; and (6) installing a shoreline revetment 
structure (as a footing to the proposed protective 
soil/geotextile cap) consisting of ~130 lineal feet of 
carbon reinforced fiberglass sheet piling. 

 
LOCAL APPROVALS RECEIVED: City of Eureka Conditional Use Permit No. C-04-011 
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OTHER APPROVALS REQUIRED: (1) U.S. Army Corps of Engineers Permit Clean Water 

Act Section 404 Permit (pending) 

 (2) North Coast Regional Water Quality Control Board 
CWA Section 401 Water Quality Certification (pending) 

 (3) Humboldt Bay Harbor, Recreation, & Conservation 
District permit (pending) 

 (4) City of Eureka Grading Permit (pending) 

 (5) City of Eureka Demolition Permit (pending) 

SUBSTANTIVE FILE  
DOCUMENTS: (1) Tuluwat Restoration Project Environmental Impact 

Reports (Draft EIR dated May 2007; Final EIR dated 
August 2007), SCH #2004122022  

 (2) CDP No. 1-03-024 

 (3) CDP No. 1-98-103 

 (4) City of Eureka Local Coastal Program 
 
 

SUMMARY OF STAFF RECOMMENDATION
 
Staff recommends that the Commission approve with conditions the coastal development  
permit application.  
 
The Wiyot Tribe proposes to implement Phase I of the Tuluwat Restoration Project on 
the northeastern end of Indian Island in Humboldt Bay.  Indian Island lies within the 
ancestral lands of the Wiyot people and is considered to be a sacred place.  Virtually all 
of the island except for those portions of the island already developed with roads, parking 
areas, and structures is considered to be part of an environmentally sensitive habitat area 
(ESHA). The project area was the site of the former Wiyot village of Tuluwat.  
Representing over 1,000 years of continuous human occupation, the village was built on 
a portion of a roughly 4.5-acre shell midden formed from the shallow lands of the island 
by the accumulation of discarded marine shell debris.  Over time, storm surge and boat 
wake waves on the bay in combination with other activities on the island (i.e., 
construction of drainage ditching, tide gates, and diking, cattle grazing, demolition) have 
caused the eastern edge of the village site to erode back approximately 100 feet over the 
last century, allowing approximately 2,000 cubic yards of the shell mound materials to be 
swept away into the bay waters.  As a result of this erosion, interred cultural artifacts and 
gravesites have become exposed at the bay margin. In 2004 the Commission approved 
Coastal Development Permit No. 1-03-024 which authorized the installation of a 20-25-
foot-wide band of revetment materials along a 400-foot segment of the island's 
northeastern shoreline for the purpose of stabilizing the eroded banks of the island and to 
prevent further coastal erosion. 
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The project area’s recent history includes over a century of industrial use during a time 
when there were no mandated environmental protections from hazardous materials.  The 
1.5-acre parcel includes the site of the former ship repair yard and dry dock.  It is known 
that the shipworkers used various hazardous materials for maintenance and repair 
operations, including lead paint, creosote, acetone, petroleum-based wood preservatives, 
and other solvents and metals.  An EPA-funded Targeted Brownfields Site Assessment of 
the property between 2001 and 2005 identified areas of concern on the property in soils 
and groundwater with levels of contamination that exceed federal benchmarks for total 
petroleum hydrocarbon as oil (TPH-o), Polynuclear Aromatic Hydrocarbons (PAHs), 
metals (arsenic, lead, aluminum, copper, iron, and various others), pentachlorophenol 
(PCP), dioxins, and other materials. 
 
The proposed project involves implementing an interim site cleanup plan, developed  in 
consultation with the U.S. EPA and the North Coast Regional Water Quality Control 
Board, with the primary objective of removing contaminants that continue to threaten 
groundwater and coastal waters while taking into consideration cultural constraints (i.e., 
any contaminated soils excavated and removed from the site would be comprised of 
archaeologically sensitive midden material).  Specific project components involve the 
following: (1) placing a temporary causeway within the bay mudflats to transfer 
construction materials from barges to the island during lower tides; (2) repairing the 
existing bulkhead; (3) removing debris and demolishing various dilapidated structures on 
the island; (4) excavating approximately 17 cubic yards of PCP-contaminated midden 
soils; (5) installing a protective soil and geotextile cover across the majority of the upland 
portion of the 1.5-acre parcel; and (6) installing a shoreline revetment structure (as a 
footing to the proposed protective soil/geotextile cap) consisting of ~130 lineal feet of 
carbon reinforced fiberglass sheet piling.   
 
If the most contaminated portion of the site is not cleaned up, and if the shoreline 
revetment and bulkhead repair are not implemented, contaminated soils will continue to 
erode into bay waters.  The proposed revetment will serve not only to protect the 
shoreline and midden materials from erosion, but also to sequester residual contaminated 
sediments on site (rather than allowing them to leach out into bay waters) until a final site 
cleanup plan can be developed and implemented.  As a result, the quality of groundwater 
in the vicinity of the site and the wetlands and coastal waters that the groundwater comes 
in contact with will be improved, maintained, and at least partially restored, thereby 
maintaining and restoring biological productivity and protecting marine resources and 
water quality consistent with Coastal Act Sections 30230 and 30231. 
 
Although the project offers overall water quality benefits, the project does involve the 
placement of fill in approximately 7,850 square feet of wetlands, and the proposed fill is 
not for any of the allowable uses for dredging, diking, and filling of coastal waters and 
wetlands pursuant to Section 30233(a) of the Coastal Act.  Approximately ~5,530 square 
feet of wetland area would be filled to repair the existing bulkhead and install protective 
cover/revetment materials in accordance with the interim site cleanup plan; 
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approximately 130 lineal feet of new sheet piling would be installed within wetlands 
between the existing revetment and the bulkhead area; approximately 390 square feet of 
wetlands would be filled by placing rock slope protection on the outside (bay side) of the 
new revetment; and a temporary causeway necessary for construction access would be 
placed within approximately 1,930 square feet of intertidal wetlands. 
 
Staff has considered various project alternatives (including the “no project” alternative), 
none of which are feasible less environmentally damaging alternatives than the proposed 
project.  Therefore, staff believes the proposed project presents a true conflict between 
Sections 30233 and Sections 30230 and 30231 of the Coastal Act, and it is appropriate 
for the Commission to invoke the conflict resolution policies of Section 30007.5 of the 
Coastal Act.  This section states that when the Commission identifies a conflict among 
the policies in Chapter 3, such conflicts are to be resolved in a manner which on balance 
is the most protective of significant coastal resources.  Staff believes that the impacts on 
coastal resources from not constructing the project would be more significant than the 
project’s wetland impacts and would be inconsistent with the mandates of Sections 30230 
and 30231 of the Coastal Act to maintain and restore coastal water quality and marine 
resources.  Denying the project because of its inconsistency with Section 30233 would 
avoid a net increase of wetland fill of approximately 7,850 square feet.  On the other 
hand, implementing the project would remove 17 cubic yards of PCP/dioxin 
contaminated soils that continue to be a source of bay contamination.  In staff’s opinion, 
the improvements to water quality from implementing the project would be more 
protective of coastal resources than the impacts on wetland habitat from the proposed fill. 
 
To ensure that the water quality benefits of the project that would enable the Commission 
to use the balancing provision of Section 3007.5 are achieved, staff recommends, among 
others, Special Condition Nos. 1, 3, 4, 5, and 6.  These conditions require that the 
applicant submit various final plans, prior to permit issuance for the review and approval 
of the Executive Director, including a final Interim Site Cleanup Plan, a final 
NPS/SWPPP, a final Spill Prevention, Control, and Countermeasure Plan, a debris 
disposal plan, and a final revegetation plan for the site.  Additionally, Special Condition 
No. 2 requires that the applicant carry out the project in accordance with various 
construction protocols to ensure the protection of coastal waters and wetlands.  Staff 
believes that without Special Condition Nos. 1 through 6, the proposed project could not 
be approved pursuant to Section 30007.5 of the Coastal Act. 
 
Therefore, staff believes that as conditioned, the proposed development is consistent with 
all applicable Chapter 3 policies of the Coastal Act. 
 
In addition to acting on the permit itself, the Commission will need to act on a request by 
the applicant that the Commission waive the eight thousand dollars ($8,000.00) 
application fee for the permit amendment request.  Staff recommends that the 
Commission reduce the fee to two thousand dollars ($2,000.00), which is what the filing 
fee was at the time that the applicant applied for the public grant funds that are supporting 
the proposed project.  Subsequent to the applicant’s application for grant funding, the 
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Commission adopted its new fee schedule.  Staff believes it is appropriate to reduce the 
fee in this case because (a) the proposed project is necessary to prevent the ongoing 
degradation of the public resources of Humboldt Bay by removing contaminated 
sediments and sequestering residual contaminants, (b) the proposed project is funded 
entirely by public agency grant funds, and (c) when applying for the subject grant funds 
the applicant did not anticipate the significant increase to the Commission’s application 
fee schedule. 
 
The Motions to adopt the Staff Recommendation are found on Pages  5-6. 
 
________________________________________________________________________ 

 
 

STAFF NOTES
 
1. Jurisdiction and Standard of Review 
 
The proposed project site has not been put into federal trust or granted sovereign land 
status and is subject to the Coastal Act’s coastal development permit requirements.  In 
addition, the proposed project site is located in the Commission’s retained permit 
jurisdiction.  The City of Eureka has a certified LCP, but the site is within an area shown 
on State Lands Commission maps over which the State retains a public trust interest.  
Therefore, the standard of review that the Commission must apply to the project is the 
Chapter 3 policies of the Coastal Act. 
 
________________________________________________________________________ 
 
 
I. MOTION, STAFF RECOMMENDATION, & RESOLUTION 
 
 
A. MOTION, STAFF RECOMMENDATION, & RESOLUTION FOR 

APPROVAL OF COASTAL DEVELOPMENT PERMIT NO. 1-08-017 AS 
CONDITIONED 

 
The staff recommends that the Commission adopt the following resolution: 
 

Motion: 
I move that the Commission approve Coastal Development Permit No. 1-08-017 
pursuant to the staff recommendation. 
 

Staff Recommendation of Approval: 
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Staff recommends a YES vote.  Passage of this motion will result in approval of the 
permit as conditioned and adoption of the following resolution and findings.  The motion 
passes only by affirmative vote of a majority of the Commissioners present. 
 
Resolution to Approve Permit: 
The Commission hereby approves a coastal development permit for the proposed 
development and adopts the findings set forth below on grounds that the development as 
conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act.  
Approval of the permit complies with the California Environmental Quality Act because 
either: (1) feasible mitigation measures and/or alternatives have been incorporated to 
substantially lessen any significant adverse effects of the development on the 
environment; or (2) there are no further feasible mitigation measures or alternatives that 
would substantially lessen any significant adverse impacts of the development on the 
environment. 
 
B. MOTION, STAFF RECOMMENDATION, & RESOLUTION FOR 

WAIVER OF APLICATION FEE 
 
The staff recommends that the Commission adopt the following resolution: 
 

Motion: 
I move that the Commission direct the Executive Director to reduce the permit 
application fee for Coastal Development Permit No. 1-08-017 pursuant to the 
staff recommendation. 
 

Staff Recommendation of Approval: 
Staff recommends a YES vote. Approval of this motion will result in the permit 
application fee being reduced to two thousand dollars ($2,000.00).  The motion passes 
only by affirmative vote of a majority of the Commissioners present. 
 
Resolution to Approve a Fee Waiver Request 
The Commission hereby directs permit application fee for Coastal Development Permit 
No. 1-08-017 to be reduced to two thousand dollars ($2,000.00). 
 
 
II. STANDARD CONDITIONS:  See Appendix A. 
 
 
III. SPECIAL CONDITIONS: 
 
1. Final Version of the Interim Site Clean-up Plan 
 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, 
the applicant shall submit for the review and approval of the Executive Director a 
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final version of the Interim Site Clean-up Plan that substantially conforms to the 
plan prepared by SHN Consulting Engineers & Geologists, Inc., dated March 
2006. 

 
B. The permittee shall undertake development in accordance with the approved final 

plan.  Any proposed changes to the approved final plan shall be reported to the 
Executive Director.  No changes to the approved final plan shall occur without a 
Commission amendment to this coastal development permit, unless the Executive 
Director determines that no amendment is legally required. 

 
2. Construction Responsibilities 
 

The permittee shall comply with the following construction-related requirements: 

A. All construction materials and debris originating from the project shall be stored 
and/or contained in a manner to preclude their uncontrolled entry and dispersion 
to the waters of Humboldt Bay.  Any debris resulting from construction activities 
that should inadvertently enter the bay shall be removed from the bay waters 
immediately; 

B. Any and all debris resulting from construction activities shall be removed from 
the project site within 10 days of project completion and in accordance with the 
construction debris removal and disposal plan required by Special Condition No. 
5; 

C. Silt screens, straw bales, coir-rolls, coffer damming, and/or water bladder walls 
appropriate for use in estuary and intertidal setting applications shall be installed 
at the toe of the slope and around the perimeter of the area to be graded prior to 
the initiation of the grading activities and shall be maintained throughout project 
construction.  Additional siltation barrier materials shall be kept at the site and 
deployed as needed to reinforce sediment containment structures should 
unseasonable rainfall occur; 

D. Any fueling of construction equipment shall occur on the paved areas within the 
adjoining former boat yard structures on the site at a minimum of 100 feet from 
the Mean High High Water line of the bay;  

E. Fuels, lubricants, and solvents shall not be allowed to enter the waters of 
Humboldt Bay. Hazardous materials management equipment including oil 
containment booms and absorbent pads shall be available immediately on-hand at 
the project site, and a registered first-response, professional hazardous materials 
clean-up/remediation service shall be locally available on call.  Any accidental 
spill shall be rapidly contained and cleaned up. All heavy equipment operating in 
or near the water’s edge shall utilize vegetable oil as hydraulic fluid.  All spill 
prevention, containment, and countermeasures shall be consistent with the 
requirements of Special Condition No. 4; 
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F. A minimum 20-foot-wide buffer around the eelgrass beds offshore of the project 
site shall be marked by a qualified biologist and maintained during construction; 
and  

G. Revetment materials shall only be installed during lower stages of the tide. 
 

3. Final Non-point Source/Storm Water Pollution Prevention Plan 
 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, 
the applicant shall submit for the review and approval of the Executive Director a 
final Non-point Source/Storm Water Pollution Prevention Plan that substantially 
conforms to the plan prepared by SHN Consulting Engineers & Geologists, Inc., 
dated June 2008 (Exhibit No. 12).   

 
B. The permittee shall undertake development in accordance with the approved final 

plan.  Any proposed changes to the approved final plan shall be reported to the 
Executive Director.  No changes to the approved final plan shall occur without a 
Commission amendment to this coastal development permit, unless the Executive 
Director determines that no amendment is legally required. 

 
4. Final Spill Prevention, Containment, and Countermeasure Plan 
 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, 
the applicant shall submit for the review and approval of the Executive Director a 
final Spill Prevention, Containment, and Countermeasure Plan that substantially 
conforms to the plan prepared by SHN Consulting Engineers & Geologists, Inc., 
dated June 2008 (Exhibit No. 13), except that the final plan shall list the 
California Coastal Commission as an agency to be notified in the event that a spill 
enters Humboldt Bay or threatens to impact coastal waters.   

 
B. The permittee shall undertake development in accordance with the approved final 

plan.  Any proposed changes to the approved final plan shall be reported to the 
Executive Director.  No changes to the approved final plan shall occur without a 
Commission amendment to this coastal development permit, unless the Executive 
Director determines that no amendment is legally required. 

 
5. Final Debris Disposal Plan 
 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, 
the applicant shall submit for the review and approval of the Executive Director a 
final plan for the disposal of construction-related debris and excavated materials.   

(1) The debris disposal plan shall demonstrate that: 
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(a) All stockpiling and disposal sites are in upland areas where 
construction-related debris from the project may be lawfully 
disposed; 

(b) PCP-contaminated soil excavated from the way runner area and 
way runner wood debris shall not be stockpiled on site prior to 
disposal; 

(c) Any and all debris resulting from construction activities shall be 
removed within 10 days following completion of construction; and 

(d) The plan shall be consistent with the requirements of Special 
Condition No. 2 and all other terms and conditions of Coastal 
Development Permit No. 1-08-017. 

(2) The plan shall include, at a minimum, the following components: 

(a) A description of the manner by which the material will be removed 
from the construction site and identification of all debris disposal 
sites that will be utilized for both the disposal of non-regulated 
solid waste (composed of construction debris and trash that will be 
removed from the bulkhead area and other areas of the site) and 
regulated solid waste (composed of soil excavated from the PCP-
impacted areas of the site); and 

(b) A schedule for removal of all debris. 
 

B. The permittee shall undertake development in accordance with the approved final 
plan.  Any proposed changes to the approved final plan shall be reported to the 
Executive Director.  No changes to the approved final plan shall occur without a 
Commission amendment to this coastal development permit, unless the Executive 
Director determines that no amendment is legally required. 

 
6. Final Revegetation Plan
 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, 
the applicant shall submit, for the review and approval of the Executive Director, 
a final revegetation plan for the entire area disturbed by grading activity and 
covered with the protective soil/geotextile cover (as shown on Exhibit No. 4).  
The plan shall be prepared by a qualified professional(s) and shall adhere to the 
following specifications: 

(1)  The plan shall demonstrate all of the following: 

(a) The entire disturbed area shall be replanted with regionally appropriate 
native vegetation.  The vegetation to be replanted shall be of local 
genetic stock, if available.  No plant species listed as problematic 
and/or invasive by the California Native Plant Society, the California 
Invasive Plant Council, or as may be identified from time to time by 
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the State of California, shall be installed or allowed to naturalize or 
persist on the site.  No plant species listed as a “noxious weed” by the 
governments of the State of California or the United States shall be 
utilized within the property; 

(b) Revegetation shall achieve a standard for success of at least 80 percent 
survival of plantings or at least 80 percent ground cover for broadcast 
seeding after a period of 3 years; 

(c) Rodenticides containing any anticoagulant compounds, including, but 
not limited to, Bromadiolone or Diphacinone, shall not be used;  

(2) The plan shall include, at a minimum, the following components: 

(a) Specified goals of the plan and performance criteria for evaluating the 
success of the revegetation goals; 

(b) A site plan accompanied by a plant list, which together show the 
approximate type, size, number, source, and location of all plant 
materials that will be retained or installed on the disturbed area; 

(c) Photo-points shall be used to monitor the success of the revegetation 
efforts.  Photo-points shall be mapped on the site plan; 

(d) A maintenance plan (e.g., weeding, replacement planting) and 
monitoring plan to ensure that the specified goals and performance 
criteria have been satisfied. The revegetation area shall be monitored 
annually for a minimum of five years following completion of the 
project;  

(e) Provisions for the submittal of annual monitoring reports to 
Commission staff.  Monitoring reports shall be submitted annually by 
November 1 of each year of the monitoring period; and 

(f) Provisions for remedial actions if the final monitoring report indicates 
that site revegetation has been unsuccessful, in part or in whole.  If 
remedial actions are found to be necessary, the applicant shall submit 
for the review and approval of the Executive Director a revised 
revegetation plan to implement the remedial actions to achieve the 
specified performance standards.  The revised plan shall require an 
amendment to this coastal development permit unless the Executive 
Director determines that no amendment is legally required. 

B. The permittee shall undertake development in accordance with the approved final 
plan.  Any proposed changes to the approved final plan shall be reported to the 
Executive Director.  No changes to the approved final plan shall occur without a 
Commission amendment to this coastal development permit unless the Executive 
Director determines that no amendment is legally required. 

 
7. Annual Inspections and Submittal of Annual Inspection Reports
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The permittee shall inspect on a quarterly basis, for a minimum period of 5 years, 
the area where the protective soil/geotextile cover is to be placed to monitor the 
effectiveness and condition of the cover and to document and remove any 
nonnative and/or invasive species that are identified.  The permittee shall submit 
annual inspection reports reviewing cover effectiveness and providing 
recommendations for future remediation and/or abatement if necessary.  Annual 
inspection reports shall include photographs of the site from permanent photo-
points (shown on a site plan map) to monitor site changes over time.  Annual 
inspection reports shall be submitted to the Executive Director by November 1 of 
each year throughout the monitoring period. 

 
8. Notification of Work and Coastal Commission Staff Inspections
 

AT LEAST ONE WEEK PRIOR TO PERFORMING ANY SITE 
CLEANUP ACTIVITIES, the permittee shall submit written notice to the 
Eureka office of the California Coastal Commission of the specific dates when the 
site cleanup work will be performed and shall offer appropriate access to 
Commission staff for observing field work during those activities for purposes of 
determining compliance with Coastal Development Permit No. 1-08-017. 

 
9. Submittal of Water Quality Sampling Results 

 
The permittee shall provide results of confirmation sampling to the Executive 
Director for review and comment before project completion.  Additionally, the 
permittee shall provide copies of all future site investigations (e.g., soil and 
groundwater monitoring), design, and implementation documents to the Executive 
Director for review in a timely manner. 

 
10. Protection of Sensitive Species Nesting & Roosting Sites  
 

A. PRIOR TO COMMENCEMENT OF CONSTRUCTION, the permittee shall 
submit a plan for the protection of sensitive nesting and roosting sites for the 
review and approval of the Executive Director, which addresses sensitive bird 
nesting habitat and sensitive bat roosting habitat in the project area. 

(1) The plan shall demonstrate that: 

(a) The buildings proposed for demolition and the vegetation proposed for 
clearing have been surveyed by a qualified biologist in consultation 
with the California Department of Fish and Game for the presence of 
active nesting habitat of Black-capped chickadee and active roosting 
habitat of Townsend’s big-eared bat; and 

(b) Any sensitive species habitat located in areas of potential impact shall 
be avoided, and any of the structures proposed for demolition that are 
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found to contain sensitive species habitat shall not be removed unless 
the permittee obtains and amendment to the coastal development 
permit, which authorizes removal of the structure(s) in a manner 
consistent with Section 30240 of the Coastal Act. 

(2) The plan shall include at a minimum the following components: 

(a) Seasonally appropriate surveys conducted by a qualified biologist for 
active nesting and/or roosting sites for Townsend’s big-eared bat, 
Black-capped chickadee, and other sensitive species with the potential 
for occurrence in the project area;  

(b) A map that locates any sensitive habitat identified by the survey;  

(c) A narrative that describes avoidance measures proposed; and 

(d) A revised site plan that shows how the project has been redesigned to 
avoid any sensitive habitat identified by the survey.  

B. The permittee shall undertake development in accordance with the approved final 
plan.  Any proposed changes to the approved final plan shall be reported to the 
Executive Director.  No changes to the approved final plan shall occur without an 
amendment to this coastal development permit, unless the Executive Director 
determines that no amendment is legally required. 

 
11. Final Eelgrass Protection Plan 
 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, 
the applicant shall submit for the review and approval of the Executive Director a 
final plan for the protection of eelgrass beds in the project vicinity (as shown on 
the 2008 eelgrass survey map, Exhibit No. 8) that substantially conforms with the 
eelgrass protection measures proposed in Exhibit Nos. 4 and 5.   

(1) The eelgrass protection plan shall demonstrate that: 

(a) The temporary causeway corridor shall be located such that all 
eelgrass beds are completely avoided and shall conform to the 
temporary causeway location identified on Exhibit Nos. 4 and 5; 

(b) The temporary causeway shall be constructed using mud mats or other 
materials that will not cause significant compaction of intertidal 
mudflats; 

(c) All eelgrass in the project area as shown on the 2008 eelgrass survey 
map (Exhibit No. 8) shall be delineated with floating buoys prior to 
commencement of construction, and equipment shall operate outside 
of the delineated eelgrass beds at all times; 

(d) Barges used for project construction shall not moor landward of within 
20 feet of the eelgrass delineated pursuant to subsection (c) above; 
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(e) Grounding and direct contact of the barge with eelgrass beds shall be 
avoided at all times; 

(f) No propellers, anchors, construction equipment, or piles shall be 
dragged over the mudflats or eelgrass beds; 

(g) The permittee shall perform a post-construction eelgrass survey in the 
same month as the 2008 pre-construction eelgrass survey during the 
next growing season immediately following the completion of 
construction; 

(h) Adverse impacts to eelgrass shall be measured as the difference 
between the pre-construction and post-construction estimates of 
eelgrass cover and density.  The extent of vegetated cover is defined as 
that area where eelgrass is present and where gaps in coverage are less 
than one meter between individual turion clusters.  Density is defined 
as the average number of turions per unit area; and 

(i) If post-construction survey results indicate that eelgrass densities are 
less than 85% of pre-construction survey results, or if there is a loss of 
extent of vegetated cover, then the applicant shall submit a request to 
amend the coastal development permit proposing mitigation for 
impacts to eelgrass at a minimum 3-to-1 ratio. 

(2) The plan shall include, at a minimum, the following components: 

(a) A detailed site map depicting the location of temporary causeways in 
relation to existing eelgrass; 

(b) Provisions for the installation of floating buoys to delineate the 
temporary causeway corridor, identified eelgrass beds, and the barge 
restricted area; 

(c) A description of the causeway materials proposed for use and the 
proposed methodology for causeway installation; 

(d) A schedule for the installation and removal of the temporary causeway 
and floating buoys; 

(e) Provisions for the submittal of a post-construction eelgrass survey; and 

(f) Provisions for submittal of a permit amendment request proposing an 
Eelgrass Mitigation Plan in the event that the post-construction 
eelgrass survey indicates that the project had adverse impacts to 
eelgrass. 

 
B. The permittee shall undertake development in accordance with the approved plan.  

Any proposed changes to the approved plan shall be reported to the Executive 
Director.  No changes to the approved plan shall occur without a Commission 
amendment to this coastal development permit unless the Executive Director 
determines that no amendment is legally required. 
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12. Sheet Pile Material and Design Plans and Cross-Sections 
 

A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, 
the applicant shall submit for the review and approval of the Executive Director 
plans, including cross-section plans, for the installation of the approximately 130 
feet of new sheet piling and associated rock slope protection.   

(1) The sheet piling plans shall demonstrate that: 

(a) New sheet piling material shall match the existing sheet pile materials 
installed on site as approved under CDP No. 1-03-024 or shall 
otherwise blend with the island bank materials and with the character 
of the surrounding estuary; 

(b) New sheet piling shall not be significantly greater in height than the 
existing sheet pile materials installed on site as approved under CDP 
No. 1-03-024; and 

(c) To minimize glare, new sheet piling shall no be constructed of 
reflective material. 

(2) The plans shall include, at a minimum, the following components: 

(a) Detailed design drawings and cross sections for the new sheet pilings; 

(b) A schedule for the installation of the new sheet piling. 
 

B. The permittee shall undertake development in accordance with the approved final 
plan.  Any proposed changes to the approved final plan shall be reported to the 
Executive Director.  No changes to the approved final plan shall occur without a 
Commission amendment to this coastal development permit, unless the Executive 
Director determines that no amendment is legally required. 

 
13. Assumption of Risk, Waiver of Liability and Indemnity Agreement
 

By acceptance of this permit, the applicant, on behalf of (1) itself; (2) its 
successors and assigns and (3) any other holder of the possessory interest in the 
development authorized by this permit, acknowledges and agrees (i) the 
installation of the protective soil/geotextile cap and associated shoreline 
revetment footing may subject the project area to hazards from outflanking, wave 
uprush, flooding, and other geologic hazards; (ii) to assume the risks to the 
applicant and the property that is the subject of this permit of injury and damage 
from such hazards in connection with this permitted development; (iii) to 
unconditionally waive any claim of damage or liability against the Commission, 
its officers, agents, and employees for injury or damage from such hazards; (iv) to 
indemnify and hold harmless the Commission, its officers, agents, and employees 
with respect to the Commission’s approval of the project against any and all 
liability, claims, demands, damages, costs (including costs and fees incurred in 
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defense of such claims), expenses, and amounts paid in settlement arising from 
any injury or damage due to such hazards; and (v) to agree to include a provision 
in any assignment of the development authorized by this permit requiring the 
sublessee or assignee to submit a written agreement to the Commission, for the 
review and approval of the Executive Director, incorporating all of the foregoing 
restrictions identified in (i) through (iv). 

 
14. Archaeological Resources Mitigation Measures

 
A. The permittee shall undertake development in accordance with the stipulations, 

measures, and protocols described in detail in the following documents: 

Memorandum of Agreement among the U.S. Army Corps of Engineers, the 
Wiyot Tribe, and the California State Historic Preservation Officer 
Regarding the Tuluwat Restoration Project at CA-HUM-67 (Tuluwat) on 
Indian Island in Humboldt County, California; 

and 

Mitigations 3.1.1a, 3.1.1b, 3.1.1c, and 3.1.1d in the Statement of Mitigation 
Monitoring and Reporting Programs, Tuluwat Restoration Project, State 
Clearinghouse Number 2004122022, April 14, 2008 (prepared by the City of 
Eureka; attached as Exhibit No. 9). 

 
B. The permittee shall undertake development in accordance with the approved final 

plans.  Any proposed changes to the approved final plan shall be reported to the 
Executive Director.  No changes to the approved final plan shall occur without a 
Commission amendment to this coastal development permit, unless the Executive 
Director determines that no amendment is legally required. 

 
15. U.S. Army Corps of Engineers Approval
 

PRIOR TO COMMENCEMENT OF ANY DEVELOPMENT, the permittee shall 
provide to the Executive Director a copy of a permit issued by the Army Corps of 
Engineers, or letter of permission, or evidence that no permit or permission is 
required.  The applicant shall inform the Executive Director of any changes to the 
project required by the Corps.  Such changes shall not be incorporated into the project 
until the applicant obtains an amendment to Coastal Development Permit No. 1-08-
017, unless the Executive Director determines that no amendment is legally required. 

 
16. North Coast Regional Water Quality Control Board Approval
 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
applicant shall provide to the Executive Director a copy of a permit issued by the 
North Coast Regional Water Quality Control Board, or evidence that no permit is 
required.  The applicant shall inform the Executive Director of any changes to the 
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project required by the Department.  Such changes shall not be incorporated into the 
project until the applicant obtains an amendment to Coastal Development Permit No. 
1-08-017, unless the Executive Director determines that no amendment is legally 
required. 
 

17. Humboldt Bay Harbor, Recreation, and Conservation District Approval
 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
applicant shall provide to the Executive Director a copy of a permit issued by the 
Humboldt Bay Harbor, Recreation, and Conservation District, or evidence that no 
permit is required.  The applicant shall inform the Executive Director of any changes 
to the project required by the Department.  Such changes shall not be incorporated 
into the project until the applicant obtains an amendment to Coastal Development 
Permit No. 1-08-017, unless the Executive Director determines that no amendment is 
legally required. 

 
18. Submittal of Application Filing Fee
 

PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the 
applicant shall submit the entire application fee applicable to the project pursuant to 
the resolution adopted by the Commission. 

 
 
IV. FINDINGS & DECLARATIONS 
 
A. Site History
 
Indian Island lies within the ancestral lands of the Wiyot people and represents a focal 
point for the tribe’s cultural rehabilitative efforts.  Indian Island is considered to be the 
center of the Wiyot world and as such, a sacred place. Each year, the Tuluwat Village on 
the northern end of the island hosted a World Renewal Ceremony to ask the creator’s 
blessings for all people and the land for the coming year with tribal members gathering 
from the other Wiyot villages that lined Humboldt Bay.  The revival dance gathering 
would typically last eight to ten days in duration. 
 
On the morning of February 26, 1860, in a series of raids conducted simultaneously on 
three villages in the Eel River/Humboldt Bay area, a group approximately 80 to 100 
sleeping Wiyot men, women, and children, exhausted from a week of ceremonial dance 
on the island, were caught unaware and brutally slain by a group of white settlers armed 
with hatchets, clubs, and knives who had paddled across the bay from Eureka.  
Altogether, the death toll from the massacre at the three villages is estimated at 
approximately 200. 
 
Following the massacres, U.S. troops collected the surviving Wiyot people from the 
villages between the Mad and Eel Rivers, initially placing them in protective custody at 
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Fort Humboldt near the community of Bucksport, now southwestern Eureka.  The 
survivors were later removed to the Klamath River Reservation.  After a disastrous flood 
on the Klamath River, the reservation internees were taken in turn to the Smith River 
Reservation at Fort Dick in present-day Del Norte County and later confined at the more 
inland Hoopa and Round Valley Reservations.   
 
In the wake of the Wiyot diaspora from the Humboldt Bay area, Indian Island was 
acquired and occupied by white settlers. Upon obtaining the island in 1860, Robert 
Gunther and other settlers constructed a series of dikes and drainage channels in the hope 
of reclaiming the island for cattle ranching and upland agriculture. These modifications 
changed the tidal action along the shore, accelerating erosion at the bay edge of the 
shellmound.  Around 1870 a shipyard repair facility was built on the property now owned 
by the Tribe. The shipyard operated sporadically until the early 1990s when it was 
abandoned, leaving the site contaminated by creosote, solvents, and other chemicals used 
in ship repair and maintenance.  Dilapidated buildings and tons of scattered metal and 
wood debris still litter the area. Remnants of the dikes and drains that crisscross the island 
continue to allow bay waters to inundate portions of the island that would normally lie 
above the tidal range, degrading the brackish habitat therein.  Falling into disuse and 
subsequently deserted, much of the island reverted to Federal or City ownership.  
Currently there are only eight privately-owned parcels on the southeast side of the island 
over one-half mile from the project site across State Route 255.  
 
Between 1913 and 1985, an estimated 2,000 cubic yards of the shell mound were lost to 
erosion at the bay edge with the midden edge undergoing approximately 100 feet of 
retreat. In addition, the shellmound was the site of uncontrolled scavenging and pilfering-
related excavation in the early part of the 20th century. One amateur archaeologist was 
said to have looted as many as 500 gravesites. For the most part, structures of the 
Tuluwat village that were still visible in 1913 are now gone, having been destroyed or 
carried away by wind and waves. 
 
Although decimated in numbers, exiled to distant lands, and incarcerated against their 
will, the displaced original inhabitants of the Wiyot villages along Humboldt Bay and 
their descendants never lost hope of a return to their homeland and rebuilding their 
broken culture.  In 1908, a local church group donated 20 acres of land in the Table Bluff 
area approximately 17 miles south of Eureka for tribal members to return to live.  In 
1981, the Wiyot Tribe became a federally-recognized tribe with the rancheria holdings 
granted sovereign land status and expanded by acquisition of adjoining lands to the 88 
acres that comprise the current Table Bluff Reservation.   
 
In 1964, the Tuluwat village site was designated a National Historic Landmark by the 
U.S. Department of the Interior and identified as “Gunther Island Site 67.”  In the early 
1990’s, Wiyot tribal members began a renewed effort to resurrect their lost heritage and 
repatriate Indian Island.  In 1992, a public candlelight vigil was held on the anniversary 
of the 1860 massacre, later becoming an annual community event.  This remembrance 
served as a catalyst for fund-raising efforts by the Tribe to reacquire the island.  In March 
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2000, the Tribe initially purchased the 1½-acre parcel where the shipyard had been 
constructed. On May 20, 2004, the City of Eureka ceded title to an additional 40 
contiguous acres to the Wiyot Tribe.  Efforts are ongoing to acquire additional portions of 
the island, restore the Tuluwat village, reinstate the World Revival Ceremony, and 
conduct linguistic, native craft, and natural history guided interpretation events at the site. 
 
The proposed project site has not been put into federal trust or granted sovereign status.  
Although the Tribe has acquired a fee or easement interest in parts of the island, the 
proposed project will be undertaken on non-federal trust lands owned by the Tribe in fee 
over which the state retains a public trust easement. 
 
B. Site Description
 
Comprised primarily of supra-tidal salt marsh with elevations ranging from 0 to +14′ 
NGVD29, the 270-acre Indian Island is the largest of a cluster of islands situated at the 
northern end of the roughly 1½-mile-wide strait between the northern and southern lobes 
of Humboldt Bay in Humboldt County (see Exhibit Nos. 1-3). The island lies 
approximately one-half mile north of downtown Eureka across State Route 255, and four 
miles from the bay’s entrance to the Pacific Ocean. Although traversed by a state 
highway, there is no vehicular access onto the island or to the project site. 
 
The project site is located on the northeastern side of the island around the abandoned 
boat repair yard.  Representing over 1,000 years of continuous human occupation dating 
back to 900 AD, the village site covers approximately 4.5 acres and is comprised 
primarily of discarded organic matter containing a variety of bivalve shells and other 
food wastes interspersed with interred cultural artifacts and human remains. 
 
Vegetation cover is composed of a mixture of native coastal scrub plants and exotic 
species brought in by settlers to the island, including coyote brush (Baccharis pilularis), 
cow parsnip (Heracleum lanatum), pearly everlasting (Anaphilis margaritacea) Queen 
Ann’s lace (Daucus carota), yarrow (Achillea millefolium), evergreen huckleberry 
(Vaccinium ovatum), and Himalaya blackberry (Rubus discolor), with scattered tree cover 
composed on black acacia (Acacia melanoxylon), red alder (Alnus rubra), arroyo willow 
(Salix lasiolepis), wax-myrtle (Myrica californica), and Sitka spruce (Picea sitchensis).  
Damper areas adjacent to the bay are vegetated with a variety of emergent saltmarsh 
vegetation, including pickleweed (Salicornia virginica), saltgrass (Distichlis spicata), 
scirpus (Scirpus cernuus), Chilean cordgrass (Spartina densiflora) and common rush 
(Juncus effusus). 
 
The project site consists of non-federal trust land fee-simple title Tribal holdings situated 
within the boundaries of the City of Eureka over which the State retains a public trust 
easement.  The project site lies within Natural Resource (NR) and Water Conservation 
(WC) zoning districts under the City's Coastal Zoning Regulations. The project area 
represents a significant Native American cultural heritage site and is listed in the National 
Register of Historic Places and as a threatened National Historic Landmark.  
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Before its destruction, the site consisted of a large shellmound, encompassing 
approximately 6 acres and attaining depths of up to 14 feet above Mean High Water. The 
village consisted of eleven house pits accommodating approximately 50 full-time 
residents, numerous burial plots and funereal remains, and other cremated and inhumed 
cultural artifacts. As one of the largest Wiyot villages, Tuluwat typified the late 
prehistoric period and was instrumental in outlining the prehistory of the northern 
California coast, especially with regard to the stylization of the stone-carved burial 
accompaniments, its concentration of large woodworking tool relics, and the unique 
presence of fired clay figurines, collectively referred to as the “Gunther Phase” or 
“Pattern.”  The site is also nationally significant for the large amount of archeological 
research material remaining. 
 
C. Description of Project Approved Under CDP No. 1-03-024
 
To stabilize the eroded banks of the island and to prevent further coastal erosion, the 
Commission approved Coastal Development Permit No. 1-03-024 on June 9, 2004, which 
authorized the installation of a 20-25-foot-wide band of revetment materials along a 400-
foot segment of the island's northeastern shoreline.  The shoreline protection works are 
composed of a series of 12-foot-long fiberglass-polyester sheet pile bulkhead panels set 
to a depth of 10 feet with two feet of freeboard extending above grade.  The sheet pile is 
buttressed on the exposed bayward face with 52 cubic yards of minimum six-inch-
diameter cobble and 23 cubic yards of large woody debris anchored in front of the pilings 
to provide additional wave protection and to screen the panels from view.  Behind the 
sheet pile, approximately 316 cubic yards of soil, rock, and shell fill were placed over 
jute mat or other geo-textile fabric in one-foot lifts with slopes equal to or less than 
2V:1H.  Once put in place, the backfill was planted with a variety of native plants, 
including Hooker’s willow (Salix hookeriana), wax myrtle (Myrica californica), and 
saltgrass (Distichlis spicata) to help bind the revetment materials together. 
 
The approved project resulted in a total of an additional 7,100 square feet of fill being 
placed over areas of unconsolidated supra-tidal estuarine shoreline wetlands at and above 
the Mean High Water Line.  Although the approved fill covers this additional amount of 
shoreline area, the approved revetment is situated wholly above the Mean High Water 
line.  Accordingly, none of the fill extends into the water column during the average tidal 
cycles on the bay.  Nonetheless, the revetment is designed to allow water to flow through 
the sheetpile materials and the underlying geo-textile fabric to allow equalization of pore 
pressure exchange between the sediments behind the revetment and the adjoining tidal 
inundated sediments.   
 
D. Description of Proposed Project
 
The currently proposed project involves tying in additional shoreline revetment to the 
revetment structure approved under CDP No. 1-03-024 in conjunction with implementing 
Phase 1 of the Tuluwat Restoration Project, which generally involves implementing site 
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clean-up activities, as described below.  The 400-foot-long revetment structure approved 
under CDP No. 1-03-024 was installed from the existing bulkhead northward as well as 
south of the marine way runners (the site where ships historically were pulled out of the 
bay for repair).  An approximately 130-foot-long gap in the shoreline revetment just 
south of the bulkhead (and adjacent to the PCP/dioxin contaminated area) was 
purposefully left as part of that project so that this area could be appropriately 
incorporated into the remediation design currently proposed.  The way runner area is 
considered to be the most contaminated portion of the midden, based on sampling results 
showing PCP concentrations in the area exceeding the U.S. Environmental Protection 
Agency’s preliminary remediation goals (PRG) for industrial soil (see Exhibit No. 7). 
 
The specific project activities proposed in this permit application (Phase I of the Tuluwat 
Restoration Project) include the following: 
 

• Placement of a temporary causeway within approximately 1,930 square feet of 
bay mudflats for the purpose of transferring construction materials from barges to 
the island during lower tides. The applicant proposes to restrict the temporary 
causeway to one approximately 15-foot-wide by 150-foot-long corridor extending 
from the bay to the island between existing eelgrass beds (see Exhibit Nos. 4 and 
5). The applicant proposes to construct the temporary causeway using temporary 
piers and beams or rock placed over geotextile and geoweb (a cellular 
confinement product used to reduce lateral spreading of fill materials on non-
cohesive soils).  Soil compaction is proposed to be minimized by the use of 
geowebbing and/or mud mats to spread the load. 

 
• Repair of the existing bulkhead: The existing bulkhead, which was constructed 

decades ago to support a platform used for boat repair activities, acts as an 
important revetment that protects the midden and helps contain contaminated 
sediment from mobilizing and being released into the bay. However, due to 
damage to the bulkhead associated with storm events during the winter of 
2005/2006, the midden behind the bulkhead is experiencing significant impact 
from erosion, damaging the archaeological resource and releasing contaminants 
into the bay (see photos, Exhibit No. 6). According to the Draft EIR prepared for 
the project, the existing bulkhead covers approximately 2,485 square feet, 
including a 1,308-square-foot concrete structure and a 1,177-square-foot log 
structure. The concrete structure consists of a concrete footing and wall up to four 
feet above natural grade, reinforced and built up with large timbers, and filled 
with a significant amount of garbage.  The log structure, which consists of a 3-
foot-diameter log and associated fill, juts out perpendicular to the concrete 
structure and parallel to the shoreline. The existing bulkhead is situated 
immediately south of a portion of the revetment that was installed under CDP No. 
1-03-024 and just north of the way runners.   
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Bulkhead repair will involve removing the trash fill and adding to the existing 
concrete walls from the inside of the footing so that the exterior footprint of the 
bulkhead would not be increased.  This concrete retaining structure would expand 
over the existing concrete foundation to replace the wooden frame currently on 
top of the existing concrete foundation.  The interior trash would be removed and 
replaced with a protective geotextile cover (woven monofilament) on the ground 
layer to cap remaining contaminants and protect the midden, a layer of clean 
gravel fill, and capped with permeable pavers (as described below for the 
protective soil and geotextile cover). Bulkhead fill quantities include 
approximately 52 cubic yards of concrete and 208 cubic yards of gravel fill 
(approximately 4 feet of gravel across the 1,400-square-foot area).  The log 
portion of the bulkhead would be removed, and sheet piling as proposed below 
would be installed at that location (see plans, Exhibit No. 4). 
 
The proposed shoreline revetment (see below) will connect the repaired bulkhead 
with the southern portion of the sheet wall revetment installed under CDP No. 1-
03-024.  In this way the repaired bulkhead will function as shoreline revetment 
and footing for the proposed geotextile and fill contamination cover without the 
need for its removal (which could damage the midden, lead to shoreline erosion, 
and significantly mobilize accumulated contaminated sediment) and replacement 
with sheet wall revetment. The repaired bulkhead also will be utilized for 
construction access to the island during higher tides (by small-sized boats only). 

 
• Removal of debris and demolition of various dilapidated structures:  When the 

applicant purchased the site in 2000, the area was littered with the remains of a 
boat drydock, boat repair facilities, and associated residences. The Tribe collected 
and disposed of an abundance of miscellaneous household and industrial garbage 
as well as hazardous material such as industrial paints, solvents, metals, batteries, 
and other materials.  There were also 15 structures in various stages of disrepair 
on the site including buildings, shed, fishing shacks, a water tower, dock, 
bulkhead, and marine way runners. Of those, five structures were destroyed 
during winter storm events between 2001 and 2005.  The resulting debris was 
removed by the Tribe.  The applicant proposes to remove various debris and 
dilapidated structures including household waste, scrap metal, low-grade 
workshop waste, and the remnants of the following derelict buildings: the 
secondary residence, the paint shed, the shed next to the Butler building, the 
winch shed, and the chicken coop (see plans, Exhibit No. 4).  

 
• Excavation of PCP-contaminated soils: Due to the cultural significance of the 

midden material and its contents, the site clean-up plan targets only the most 
contaminated soil on the project site.  The applicant proposes to remove up to 17 
cubic yards of the most contaminated midden in a 400- to 600-square-foot area 
(excavating 1 to 2 feet deep) near the paint shed and way runners (see Exhibit No. 
7).  The areas chosen for excavation were based on previous PCP analytical 



CDP Application No. 1-08-017 
WIYOT TRIBE 
Page 22 
 
 

results.  The soils proposed for removal exceed 50 mg/kg of PCP, which is well 
above the U.S. EPA Preliminary Remediation Goal (PRG) for PCP, which is 9 
mg/kg.  The excavation will be conducted using hand tools and/or a small track 
mounted backhoe by professional archaeologists with the appropriate level of 
HAZWOPER training.  A portion of the excavation may enter into an area below 
mean high water.   

 
The interim site cleanup plan prepared for the project by the applicant’s 
consultant, SHN Consulting Engineers & Geologists, Inc. (Exhibit No. 10), 
details the methods by which the contaminated soils will be excavated and 
removed from the area.  Excavated material will be inspected by the 
archaeologist, and any culturally sensitive materials will be removed.  Due to the 
sensitive nature of the site, there are no locations where excavated soils or way 
runner wood debris can be stockpiled prior to disposal.  Thus, the excavated soils 
and way runner wood must be placed directly into transportation containers 
(17E/H 55-gallon drums or into covered metal bins) and removed from the site for 
disposal. 

 
• Protective soil and geotextile cover for contaminated area: The purpose of the 

cover is to protect human health and limit exposure to site contamination as well 
as protect cultural resources.  After the excavation activities described above, a 
permeable cap with a geo-textile fabric or geo-grid will be constructed over the 
majority of the upland portion of the 1.5-acre parcel as shown on Exhibit No. 4 
(project plans).  Approximately 34,000 square feet of the site will be covered with 
geo-fabric, and approximately 3,000 square feet will be covered with geo-grid. A 
portion of this protective cover (approximately 5,530 square feet) will be placed 
within existing wetlands.  The cover will consist of the following: 

o A woven monofilament geotextile filter fabric or geo-grid; 

o A minimum of 12 inches of imported, clean fill placed over contaminated 
areas of the 1.5-acre parcel and a minimum of 6 inches of imported fill 
placed over non-contaminated areas of the 1.5-acre parcel (for a total of 
approximately 1,700 cubic yards of earthen fill); fill will be compacted to 
a minimum of approximately 80 percent relative compaction; and 

o Erosion control surfacing such as permeable stone pavers or equivalent 
surfacing in areas below an elevation of 11 feet MHHW and in areas of 
high use to ensure the imported fill is not washed away by tidal action or 
worn down by foot traffic. 

 
After installation of the protective cover, the applicant proposes to install native 
grasses, trees, and other vegetation to assist in controlling long-term erosion at the 
site.  In areas where the midden transitions to the salt marsh, a geo grid would be 
used so that rooted vegetation can more easily establish to create a sound and 
visual buffer. This soil cover would also help to entrain the remaining 
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contamination and protect it from erosional forces, thus reducing potential release 
into the surrounding environment. 
 

• Installation of a shoreline revetment structure: The applicant proposes to install 
approximately 130 lineal feet of carbon reinforced fiberglass sheet piling 
(installed to a depth of 4 to 6 feet) as footing to the shoreline portion of the 
proposed protective soil/geoweb cover described above. Approximately 29 cubic 
yards (780 cubic feet) of rock slope protection is proposed to be placed within 
wetlands on the outside (bay side) of the new revetment. The proposed shoreline 
revetment will link the log portion of the repaired bulkhead (see above) with the 
southern portion of the revetment wall installed under CDP No. 1-03-024. 

 
The site clean-up and remediation described above has been designed so as not to 
preclude final site clean-up and remediation.  The applicant completed a treatability study 
for the in-situ treatment of the remaining contamination in December 2007.  The results 
of the study indicate that the oxidizer is effective at treating the PCP and dioxin/furan 
contaminated soil at the site.  The applicant currently is seeking funding to develop a 
final site clean up work plan and to complete the clean-up.   
 
The applicant is proposing various protocols and mitigation measures to avoid or 
minimize the project’s impacts on coastal resources and the environment.  These include 
the following: 
 

• Debris disposal plan: The Tribe must differentiate between the disposal of non-
regulated solid waste composed of construction debris and trash that will be 
removed from the bulkhead area and other areas of the site and regulated solid 
waste composed of soil excavated from the PCP-impacted areas of the site.   

To address the former, the Tribe has submitted a work plan, prepared by A.J. 
Diani Construction Co., Inc., that addresses the procedures and methods proposed 
for implementing clean-up of the illegal disposal site (IDS) (at the bulkhead) 
associated with previous commercial activities on the island (Exhibit No. 11).  
The work plan details mobilization and site preparation, excavation and 
segregation of trash and debris, loading and transport of the trash for disposal, and 
final clean-up and demobilization.  Debris from this area is anticipated to be non-
hazardous and is proposed to be taken to a local municipal landfill.  The Tribe has 
specified using the Eureka Community Recycling Center for the disposal of non-
hazardous recyclable material and the Humboldt Waste Management Authority 
Transfer Station for the disposal of non-hazardous solid waste that is not 
recyclable. 

The Site Cleanup Plan prepared by the applicant’s consultant, SHN Consulting 
Engineers and Geologists, Inc. (Exhibit No. 10), addresses the disposal of 
regulated solid waste composed of soil excavated from the PCP-impacted areas.  
Excavated soils will be transported to either Aragonite, Utah for incineration or to 
Grassy Mountain, Utah for disposal in a hazardous materials landfill.  The wood 
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that comprises the way runners will be placed in a bin and transported to Forward 
Landfill in Manteca for disposal. 
 

• Non-point Source/Storm Water Pollution Prevention Plan: The applicant 
submitted a draft NPS/SWPPP (Exhibit No. 12), which has six main objectives: 
(1) to identify all pollutant sources, including sources of sediment, that may affect 
the quality of stormwater discharges associated with construction activities from 
the project site; (2) to identify non-stormwater discharges; (3) to identify, 
construct, implement, and maintain BMPs to reduce or eliminate pollutants in 
stormwater discharges and authorized non-stormwater discharges from the project 
site during construction; (4) to develop a maintenance schedule for BMPs 
installed during construction that will reduce or eliminate pollutants after 
construction is completed (post-construction BMPs); (5) to identify a sampling 
and analysis strategy and sampling schedule for stormwater discharges from 
construction activities that discharge directly into the bay; and (6) for all 
construction activity, to identify a sampling and analysis strategy and sampling 
schedule for stormwater discharges, which have been discovered through visual 
monitoring to be potentially contaminated by pollutants, not visually detectable in 
the runoff. 

• Spill Prevention, Containment and Countermeasure Plan: The applicant submitted 
a draft SPCC Plan (Exhibit No. 13), which focuses on preventing releases of 
petroleum-based products or other regulated materials that are used and/or stored 
in significant quantities at the project site 

• Preliminary revegetation plan: The applicant proposes to seed all areas of bare fill 
with a blend of native perennial grasses and forbs including mostly red fescue 
(Festuca rubra) with lesser amounts of tufted hair grass (Deschampsia cespitosa) 
and yarrow (Achillea millefolium).  Seed material is proposed to be obtained from 
Freshwater Farms, a local native plant nursery that specializes in locally derived 
plant material.  The applicant proposes to use Hydro-Seed technology to apply the 
seed if possible; if not, the seeding will be done by hand, lightly raked in, and 
mulched with seedless rice straw.  Daily irrigation is proposed for the site using 
temporary mobile sprinklers until plants are established or until the rainy season 
begins.  Fresh water will be delivered to the site by barge and stored in a 5,000-
gallon storage tank.  Pressure will be achieved using a portable water pump.  
Maintenance will be limited to noxious weed removal as necessary. 

• Annual Inspections: The applicant proposes to inspect on a quarterly basis, for a 
period of 5 years, the area where the protective soil/geotextile cover is to be 
placed to monitor the effectiveness and condition of the cover and to document 
and remove any nonnative and/or invasive species that are identified.  The Tribe 
proposes to submit annual inspection reports reviewing cover effectiveness and 
providing recommendations for future remediation and/or abatement if necessary. 
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In addition, the Commission notes that the applicant has been or will be issued several 
permits and associated authorizations for the project that contain terms and conditions for 
avoiding or minimizing impacts to coastal resources and the environment (see “other 
approvals” listed on page 2). 
 
E. Enhancement of Water Quality 
 
The project has been proposed, in major part, to resolve coastal water contamination 
problems associated with legacy contamination in the project area at the site of the old 
boat repair yard.  The project is thereby proposed to protect and enhance water quality. 
 
Section 30230 of the Coastal Act states: 
 

Marine resources shall be maintained, enhanced, and where feasible, restored.  
Special protection shall be given to areas and species of special biological or 
economic significance.  Uses of the marine environment shall be carried out in a 
manner that will sustain the biological productivity of coastal waters and that will 
maintain healthy populations of all species of marine organisms adequate for 
long-term commercial, recreational, scientific, and educational purposes. 

 
Section 30231 of the Coastal Act states: 
 

The biological productivity and the quality of coastal waters, streams, wetlands, 
estuaries, and lakes appropriate to maintain optimum populations of marine 
organisms and for the protection of human health shall be maintained and, where 
feasible, restored through, among other means, minimizing adverse effects of 
waste water discharges and entrainment, controlling runoff, preventing depletion 
of ground water supplies and substantial interference with surface water flow, 
encouraging waste water reclamation, maintaining natural vegetation buffer 
areas that protect riparian habitats, and minimizing alteration of natural streams.  
 

The project area’s recent history includes over a century of industrial use during a time 
when there were no mandated environmental protections from hazardous materials.  The 
1.5-acre parcel includes the site of the former ship repair yard and dry dock.  It is known 
that the shipworkers used various hazardous materials for maintenance and repair 
operations, including lead paint, creosote, acetone, petroleum-based wood preservatives, 
and other solvents and metals. 
 
After the Tribe acquired the property in 2000, one and a half tons of non-hazardous 
materials were removed from the site including household and industrial garbage such as 
hardware, hand tools, small electric motors, cables, rope, chains, plastics, hoses, 
transmission gears, woody debris, tables, sinks, and more.  As part of that effort, various 
flammable, corrosive, aerosol, and/or toxic hazardous material was also removed from 
the site, inventoried, and containerized.  This included 29 lead/acid batteries, spray paint 
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and aerosol cleaners and solvents, fire extinguishers, zinc plates, and various other paints, 
solvents, varnish, resin, etc. 
 
Between 2001 and 2005, the U.S. Environmental Protection Agency (EPA) funded a 
Targeted Brownfields Site Assessment of the property, which resulted in four reports 
(Phase I Report, Phase II Investigation Final Report, Phase II B Addendum, and the 
Interim Site Cleanup Plan attached as Exhibit No. 10).  This assessment identified areas 
of concern on the property in soils and groundwater with levels of contamination that 
exceed federal benchmarks for total petroleum hydrocarbon as oil (TPH-o), Polynuclear 
Aromatic Hydrocarbons (PAHs), metals (arsenic, lead, aluminum, copper, iron, and 
various others), pentachlorophenol (PCP), dioxins, and other materials.   
 
Humboldt Bay is currently listed as “impaired” for polychlorinated biphenyls (PCBs) and 
dioxin under Section 303(d) of the federal Clean Water Act.  This status means that the 
bay does not meet state or federal water quality requirements, and Total Maximum Daily 
Load” (TMDL) waste allocations must be developed pursuant to the CWA and the Porter 
Cologne Act. 
 
The Interim Site Cleanup Plan (Exhibit No. 10) was developed in consultation with the 
EPA and the North Coast Regional Water Quality Control Board based on the Targeted 
Brownfields Site Assessment findings and the cultural and historical significance of the 
midden material comprising the site soils.  The primary objective of the interim site 
cleanup plan proposed under this CDP application is to remove contaminants that 
continue to threaten groundwater and coastal waters while taking into consideration 
cultural constraints (i.e., any contaminated soils excavated and removed from the site 
would be comprised of archaeologically sensitive midden material).  Due to the cultural 
significance of the midden material and its contents, the site clean-up plan targets only 
the most contaminated soil on the project site.  The applicant proposes to remove up to 17 
cubic yards of the most contaminated midden in a 400- to 600-square-foot area 
(excavating 1 to 2 feet deep) near the paint shed and way runners (see Exhibit Nos. 7 and 
10).  The soils proposed for removal exceed 50 mg/kg of PCP, which is well above the 
U.S. EPA Preliminary Remediation Goal (PRG) for PCP, which is 9 mg/kg.  The 
excavation will be conducted using hand tools and/or a small track mounted backhoe by 
professional archaeologists with the appropriate level of HAZWOPER training. 
Approximately 10 cubic yards of excavation may occur below mean high water.  
Excavated material will be inspected by the archaeologist, and any culturally sensitive 
materials will be removed.  Due to the sensitive nature of the site, there are no locations 
where excavated soils or way runner wood debris can be stockpiled prior to disposal.  
Thus, the excavated soils and way runner wood must be placed directly into 
transportation containers (17E/H 55-gallon drums or into covered metal bins) and 
removed from the site for disposal. 
 
The Commission’s water quality supervisor, Dr. Jack Gregg, reviewed the proposed 
project plans and generally agrees with the conclusions and recommendations (Exhibit 
No. 14).   
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If the most contaminated portion of the site is not cleaned up as proposed, and if the 
shoreline revetment and bulkhead repair are not implemented, contaminated soils will 
continue to erode into bay waters.  The proposed revetment will serve not only to protect 
the shoreline and midden materials from erosion, but also to sequester residual 
contaminated sediments on site (rather than allowing them to leach out into bay waters) 
until a final site cleanup plan can be developed and implemented.  As a result, the quality 
of groundwater in the vicinity of the site and the wetlands and coastal waters that the 
groundwater comes in contact with will be improved, maintained, and at least partially 
restored, thereby maintaining and restoring biological productivity and protecting marine 
resources and water quality consistent with Coastal Act Sections 30230 and 30231. 
 
To ensure that the applicant carries out the site cleanup according to the plan reviewed 
and approved by Dr. Gregg, the Commission attaches Special Condition No. 1.  This 
condition requires that the applicant submit, prior to permit issuance for the review and 
approval of the Executive Director, a final version of the Interim Site Cleanup Plan that 
substantially conforms to the submitted plan (Exhibit No. 10).  The condition also 
requires that the permittee undertake development in accordance with the approved final 
plan. 
 
Although the proposed project will improve water quality and will help protect biological 
productivity and marine resources when completed and operational, construction of the 
proposed project could have short-term impacts on water quality, biological productivity 
and marine resources. The project involves (1) placing a temporary causeway within the 
bay mudflats to transfer construction materials from barges to the island during lower 
tides; (2) repairing the existing bulkhead to protect the midden from erosion and provide 
a footing for the proposed soil and geotextile cover that will cap remaining contaminants 
on the site (until a final cleanup plan can be developed and implemented); (3) removing 
debris and demolishing various dilapidated structures on the island; (4) excavating 
approximately 17 cubic yards of PCP-contaminated midden soils; (5) installing a 
protective soil and geotextile cover across the majority of the upland portion of the 1.5-
acre parcel; and (6) installing a shoreline revetment structure (as a footing to the proposed 
protective soil/geotextile cap) consisting of ~130 lineal feet of carbon reinforced 
fiberglass sheet piling and ~29 cubic yards of rock slope protection on the bayward side 
of the new revetment. Without the implementation of proper protocols and “best 
management practices” (BMPs), water quality impacts could occur. 
 
To guard against construction-related water quality impacts, the Commission attaches 
Special Condition No. 2.  This condition lists various construction responsibilities that the 
permittee must adhere to during project implementation including (among others): (1) all 
construction materials and debris originating from the project shall be stored and/or 
contained in a manner to preclude their uncontrolled entry and dispersion to the waters of 
Humboldt Bay; (2) any and all debris resulting from construction activities shall be 
removed from the project site within 10 days of project completion; (3) silt screens, straw 
bales, coir-rolls, coffer damming, and/or water bladder walls appropriate for use in 
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estuary and intertidal setting applications shall be installed at the toe of the slope and 
around the perimeter of the area to be graded prior to the initiation of the grading 
activities and shall be maintained throughout project construction; (4) any fueling of 
construction equipment shall occur on the paved areas within the adjoining former boat 
yard structures on the site at a minimum of 100 feet from the Mean High High Water line 
of the bay; (5) fuels, lubricants, and solvents shall not be allowed to enter the waters of 
Humboldt Bay; and (6) revetment materials shall only be installed during lower stages of 
the tide.   
   
The entrainment of sediment into the bay through stormwater runoff from construction 
activities is another potential project impact. Accordingly, the applicant prepared a draft 
Non-point Source/Storm Water Pollution Prevention Plan (Exhibit No. 12), which has six 
main objectives: (1) to identify all pollutant sources, including sources of sediment, that 
may affect the quality of stormwater discharges associated with construction activities 
from the project site; (2) to identify non-stormwater discharges; (3) to identify, construct, 
implement, and maintain BMPs to reduce or eliminate pollutants in stormwater 
discharges and authorized non-stormwater discharges from the project site during 
construction; (4) to develop a maintenance schedule for BMPs installed during 
construction that will reduce or eliminate pollutants after construction is completed (post-
construction BMPs); (5) to identify a sampling and analysis strategy and sampling 
schedule for stormwater discharges from construction activities that discharge directly 
into the bay; and (6) for all construction activity, to identify a sampling and analysis 
strategy and sampling schedule for stormwater discharges, which have been discovered 
through visual monitoring to be potentially contaminated by pollutants, not visually 
detectable in the runoff.   
 
To ensure that the NPS/SWPPP plan is implemented to accomplish the identified 
objectives and reduce erosion and sedimentation impacts, the Commission attaches 
Special Condition No. 3.  This condition requires the applicant to submit for the review 
and approval of the Executive Director, a final NPS/SWPPP that substantially conforms 
to the submitted plan (Exhibit No. 12).  This condition also requires that the permittee 
undertake development in accordance with the approved final plan. 
 
The project requires the use of heavy equipment in and around coastal waters and 
environmentally sensitive habitat areas, and as such, the project has the potential to 
impact sensitive areas through an accidental spill of hazardous fluids such as fuels, 
concrete, etc. To address these potential impacts, the applicant prepared a draft Spill 
Prevention, Control, and Countermeasure (SPCC) Plan (Exhibit No. 13), which focuses 
on preventing releases of petroleum-based products or other regulated materials that are 
used and/or stored in significant quantities at the project site.  The SPCC Plan sets forth, 
at a minimum, the following limitations and restrictions for equipment fueling and 
maintenance activities at the project site: 
 

• Fuels, lubricants, and solvents shall not be allowed to enter the waters of 
Humboldt Bay; 
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• Prior to the start of any activities that could potentially result in a liquid hazardous 
materials spill, hazardous materials management equipment, including oil 
containment booms and absorbent pads, shall be available immediately on-hand at 
the project site; 

• A registered fire-response, professional hazardous materials clean-up/remediation 
service shall be locally available on call to respond within two hours of being 
notified of a spill; 

• Any accidental spill shall be rapidly contained and cleaned up; 

• All heavy equipment operation in or near the water’s edge shall use bio-diesel for 
fuel and vegetable oil and/or approved non-petroleum hydraulic fluid as hydraulic 
fluid 

• All equipment shall be parked in a designated area, and shall have a drip pan or 
diaper below to catch drips; 

• The Tribe shall regularly inspect construction activities to insure equipment is 
free of leaks and is in good working order. 

 
To ensure that the SPCC Plan is implemented to accomplish the identified objectives and 
protect coastal waters from hazardous spills, the Commission attaches Special Condition 
No. 4.  This condition requires the applicant to submit, for the review and approval of the 
Executive Director, a final SPCC plan that substantially conforms to the submitted plan 
(Exhibit No. 13) except that the final plan shall list the Coastal Commission as an agency 
to be notified in the event that a spill enters Humboldt Bay or threatens to impact coastal 
waters. In this way the Commission’s staff will have the opportunity to assess the 
severity of a spill as it relates any necessary permits or permit amendments associated 
with cleanup activities or restoration of the affected area. 
 
The water quality of coastal waters and adjoining sensitive habitats could also be 
adversely affected by the discharge or release of demolition debris or other construction-
related debris if proper protocols are not followed. The project will generate an 
abundance of non-regulated and regulated solid waste such as construction debris, trash, 
PCP-contaminated soils, etc.   To address the non-regulated solid waste debris, the Tribe 
submitted a work plan prepared by A.J. Diani Construction Co., Inc. (Exhibit No. 11), 
which addresses the procedures and methods proposed for implementing clean-up of the 
illegal disposal site (IDS) (at the bulkhead) associated with previous commercial 
activities on the island, including excavation and segregation of trash and debris, loading 
and transport of the trash for disposal, and final clean-up and demobilization.  Debris 
from this area is anticipated to be non-hazardous and is proposed to be taken to a local 
municipal landfill.  The Tribe has specified using the Eureka Community Recycling 
Center for the disposal of non-hazardous recyclable material and the Humboldt Waste 
Management Authority Transfer Station for the disposal of non-hazardous solid waste 
that is not recyclable.  The Interim Site Cleanup Plan prepared by the applicant’s 
consultant, SHN Consulting Engineers and Geologists, Inc. (Exhibit No. 10), addresses 
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the disposal of regulated solid waste composed of soil excavated from the PCP-impacted 
areas.  Excavated soils will be transported to either Aragonite, Utah for incineration or to 
Grassy Mountain, Utah for disposal in a hazardous materials landfill.  The wood that 
comprises the way runners will be placed in a bin and transported to Forward Landfill in 
Manteca for disposal. 
 
To ensure that all regulated and non-regulated waste debris is prevented from entering 
coastal waters and is ultimately disposed of in an approved location, the Commission 
attaches Special Condition No. 5.  This condition requires that prior to issuance of the 
coastal development permit, the applicant submit for the review and approval of the 
Executive Director, a final plan for the disposal of construction-related debris and 
excavated materials including any potentially hazardous materials.  The plan must show 
stockpile locations, describe the manner by which the material would be removed from 
the construction site, identify all debris disposal sites that would be utilized, and 
demonstrate that all disposal sites are in areas where construction-related debris from the 
project may be lawfully disposed.  Development must be undertaken in accordance with 
the approved final plan 
 
Another potential impact to coastal water quality relates to the proposed placement of 
approximately 1,700 cubic yards of earthen fill on the site for the protective permeable 
cap described above. The cap is important both to protect the integrity of the midden 
material (e.g., protection from looting and erosion) and to help sequester residual 
contaminated soils (i.e., midden material) until a final cleanup plan can be implemented.  
If not properly secured on site, the imported borrow material could become entrained in 
stormwater runoff and enter the waters of Humboldt Bay.  The Interim Site Cleanup Plan 
(Exhibit No. 10) proposes using erosion control surfacing such as permeable stone pavers 
or equivalent surfacing in areas below an elevation of 11 feet MHHW and in areas of 
high use to ensure the imported fill is not washed away by tidal action or worn down by 
foot traffic.  The applicant proposes to plant the interstitial areas between the pavers with 
salt-tolerant marsh species such as salt grass (Distichlis spicata) and pickleweed 
(Salicornia sp.). Furthermore, the applicant proposes to seed all areas of bare fill with a 
blend of native perennial grasses and forbs including mostly red fescue (Festuca rubra) 
with lesser amounts of tufted hair grass (Deschampsia cespitosa) and yarrow (Achillea 
millefolium).  Seed material is proposed to be obtained from Freshwater Farms, a local 
native plant nursery that specializes in locally derived plant material. The applicant 
proposes to use Hydro-Seed technology to apply the seed if possible; if not, the seeding 
will be done by hand, lightly raked in, and mulched with seedless rice straw.   
 
In addition, the applicant proposes to conduct regular site inspections of the area where 
the protective soil/geotextile cover is to be placed to monitor the effectiveness and 
condition of the cover and to document and remove any nonnative and/or invasive 
species that are identified (e.g., invasive species that may be inadvertently transported to 
the site in the imported borrow material proposed for use in the protective soil/geotextile 
cover). The applicant proposes to conduct inspections quarterly for a period of five years. 
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To ensure that imported borrow material is secured on site, that the protective cover is 
effectively functioning as intended, and that site revegetation is carried out as proposed, 
the Commission attaches Special Condition Nos. 6 and 7.  Special Condition No. 6 
requires that the applicant submit, prior to permit issuance for the review and approval of 
the Executive Director, a final revegetation plan for the entire area disturbed by grading 
activity, including the area proposed for capping with permeable pavers. The plan shall 
demonstrate that the entire disturbed area shall be replanted with regionally appropriate 
native vegetation of local genetic stock. Due to the sensitivity of the surrounding bay 
environment, no invasive plant species shall be planted, and no rodenticides containing 
any anticoagulant compounds including but not limited to Bromadiolone or Diphacinone 
shall be used.  The plan shall include provisions for a minimum of five years of annual 
monitoring the site to ensure that plan’s specified goals and performance criteria have 
been met.  Special Condition No. 7 requires the applicant to carry out annual inspections 
as proposed to monitor the effectiveness and condition of the cover and to document and 
remove any nonnative and/or invasive species that are identified in the area. 
 
Finally, to enable Commission staff to monitor compliance with permit conditions and to 
be informed with the results of confirmation sampling required by the Regional Water 
Quality Control Board and its implications for any additional remediation work that 
might be needed in the future, the Commission attaches Special Condition No. 8 and 9.  
Special Condition No. 8 requires the permittee to, at least one week prior to performing 
any site cleanup activities, submit written notice to Commission staff of the specific dates 
when the site cleanup work will be performed and to offer appropriate access to 
Commission staff for observing field work during those activities for purposes of 
determining compliance with Coastal Development Permit No. 1-08-017.  Special 
Condition No. 9 requires that the Tribe provide results of confirmation sampling and soil 
and groundwater monitoring required by the Regional Board to Commission staff for 
review and comment. 
 
With the implementation of the above plans and BMPs during and after construction, 
including erosion control measures, proper debris disposal, the management of hazardous 
materials used in the construction process, and others, the project as conditioned will 
minimize the potential for construction-related pollutants to be carried by storm water 
runoff into nearby wetlands and the bay, thereby protecting the water quality and 
biological productivity of these areas.  Therefore, (1) as the adverse impacts of 
construction on water quality will be reduced to levels of insignificance, (2) as the 
primary purpose of the project is to remove and sequester contaminated sediments 
adversely affecting the water quality of Humboldt Bay, and (3) as the proposed project 
will restore the biological productivity and quality of coastal waters and wetlands to 
maintain population of marine organisms, the Commission finds that the project as 
conditioned is consistent with Sections 30230 and 30231 of the Coastal Act. 
 
F. Allowable Use for Wetland Fill
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Section 30108.2 defines “fill” as the placement of earth or any other substance or 
material in a submerged area. 
 
The project involves the placement of fill (geotextile fabric, soil fill, and permeable 
pavers as described above) within approximately ~5,530 square feet of wetlands to install 
protective cover/revetment materials in accordance with the interim site cleanup.  
Furthermore, the project involves the installation of approximately 130 lineal feet of new 
sheet piling within wetlands between the existing revetment and the bulkhead area.  
Approximately 29 cubic yards (780 cubic feet) of rock slope protection is proposed to be 
placed within wetlands on the outside (bay side) of the new revetment (for a wetland fill 
footprint of approximately 390 square feet).  Finally, the applicant proposes to place a 
temporary causeway (constructed of temporary piers and beams or rock placed over 
geowebbing) within approximately 1,930 square feet of intertidal wetlands. See Exhibit 
No. 5 for the proposed fill in relation to delineated wetlands in the area (Note: A wetland 
delineation was conducted on the project site in 2002 by the applicant’s consultant, Mad 
River Biologists). 
 
Section 30233(a) of the Coastal Act states the following, in applicable part: 
 

The diking, filling, or dredging of open coastal waters, wetlands, estuaries, and 
lakes shall be permitted in accordance with other applicable provisions of this 
division, where there is no feasible less environmentally damaging alternative, 
and where feasible mitigation measures have been provided to minimize adverse 
environmental effects, and shall be limited to the following: 
     … 

(1)  New or expanded port, energy, and coastal-dependent industrial facilities, 
including commercial fishing facilities. 

(2)  Maintaining existing, or restoring previously dredged, depths in existing 
navigational channels, turning basins, vessel berthing and mooring areas, 
and boat launching ramps. 

(3)  In open coastal waters, other than wetlands, including streams, estuaries, 
and lakes, new or expanded boating facilities and the placement of 
structural pilings for public recreational piers that provide public access 
and recreational opportunities. 

(4)  Incidental public service purposes, including but not limited to, burying 
cables and pipes or inspection of piers and maintenance of existing intake 
and outfall lines. 

(5)  Mineral extraction, including sand for restoring beaches, except in 
environmentally sensitive areas. 

(6)  Restoration purposes
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(7)  Nature study, aquaculture, or similar resource dependent activities. 
[emphases added] 

… 
 

In order to be consistent with Section 30233, a proposed project involving fill is whether 
the fill must be for one of the seven allowable uses under Section 30233(a).  Among the 
allowable use which most closely match the project objectives are enumerated in Section 
30233(a)(6) and (7) involving fill relating to “restoration purposes,” “nature study,” or 
“similar resource dependent activities.”  
 
The installation of the proposed protective cap and shoreline revetment is being proposed 
in the interest of removing contaminated soils from the site and sequestering residual 
contaminated soils for the benefit of water quality improvement and public health 
protection as well as armoring the bayside edge of the shell mound to protect the 
structure from being further eroded by storm surge and boat wake waves generated on 
Humboldt Bay. As only an interim site cleanup is proposed at this time, and as the 
installation of the protective cap will not restore the site to natural conditions that existed 
prior to human disturbance, the purpose of such development is not to “restore” the site 
or to “restore” the eroded shoreline, only to complete a partial cleanup pending the 
development of a final cleanup plan while in the meantime stabilizing and protecting the 
site from ongoing erosion.  Accordingly, the fill for the proposed development is not for 
“restoration purposes.” 
 
With respect to project being recognized as either “nature study” or “similar resource 
dependent activities” as identified in Section 30233(a)(7), the Commission notes that 
while the applicant has expressed plans to restore and develop the Tuluwat village site to 
conduct cultural dance ceremonies, tribal artistry and crafting, linguistic studies, and 
expositions on other pre-Columbian natural history subject matter, the permit request 
before the Commission at this time is solely for the development of the subject shoreline 
protective structures and implementation of the interim site clean-up plan.   Moreover, 
even if the project description were to include proposals for developing other site 
improvements or for instituting a museum/interpretative center public assembly use at the 
site, the proposed fill is not functionally related to either of these development activities.  
Accordingly, the proposed fill for the shoreline protective device is not a form of “nature 
study” or “similar resource dependant activity.” 
 
Therefore, the Commission finds that the filling for the shoreline revetment structure is 
not for one of the allowable uses for dredging, diking, and filling of coastal waters 
pursuant to Section 30233(a) of the Coastal Act.   
 
G. Conflict Resolution
 
As noted above, the proposed installation of the protective soil cover, the new revetment, 
the bulkhead repair, and the temporary causeway would encroach into wetland habitat 
inconsistent with the provisions of Section 30233, which require that the fill must be for 
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one of the seven allowable uses under Section 30233(a).  However, as also noted above, 
to not approve the project would result in significant adverse impacts to water quality and 
marine resources that would be inconsistent with the mandates of Sections 30230 and 
30231 of the Coastal Act to maintain and restore marine resources and water quality. 
 

1. The Identification of a True Conflict is Normally a Condition Precedent 
to Invoking a Balancing Approach 

 
As is indicated above, the standard of review for the Commission’s decision whether to 
approve a coastal development permit in the Commission’s retained jurisdiction is 
whether the project as proposed is consistent the Chapter 3 policies of the Coastal Act.  In 
general, a proposal must be consistent with all relevant policies in order to be approved.  
Put differently, consistency with each individual policy is a necessary, but not sufficient, 
condition for approval of a proposal.  Thus, if a proposal is inconsistent with one or more 
policies, it must normally be denied (or conditioned to make it consistent with all relevant 
policies). 
 
However, the Legislature also recognized that conflicts can occur among those policies 
(Coastal Act Section 30007.5).  It therefore declared that, when the Commission 
identifies a conflict among the policies in Chapter 3, such conflicts are to be resolved “in 
a manner which on balance is the most protective of significant coastal resources 
(Coastal Act Sections 30007.5 and 30200(b)).”  That approach is generally referred to as 
the “balancing approach to conflict resolution.”  Balancing allows the Commission to 
approve proposals that conflict with one or more Chapter 3 policies, based on a conflict 
among the Chapter 3 policies as applied to the proposal before the Commission.  Thus, 
the first step in invoking the balancing approach is to identify a conflict among the 
Chapter 3 policies.   
 

2. Identification of a Conflict 
 
For the Commission to use the balancing approach to conflict resolution, it must establish 
that a project presents a substantial conflict between two statutory directives contained in 
Chapter 3 of the Coastal Act.  The fact that a proposed project is consistent with one 
policy of Chapter 3 and inconsistent with another policy does not necessarily result in a 
conflict.  Virtually every project will be consistent with some Chapter 3 policy.  This is 
clear from the fact that many of the Chapter 3 policies prohibit specific types of 
development.  For example, section 30211 states that development “shall not interfere 
with the public’s right of access to the sea where acquired through use or legislative 
authorization . . .,” and subdivision (2) of section 30253 states that new development 
“shall . . . neither create nor contribute significantly to erosion . . . or in any way require 
the construction of protective devices . . . .”  Almost no project would violate every such 
prohibition.  A project does not present a conflict between two statutory directives simply 
because it violates some prohibitions and not others. 
 



CDP Application No. 1-08-017 
WIYOT TRIBE 
Page 35 
 
 
In order to identify a conflict, the Commission must find that, although approval of a 
project would be inconsistent with a Chapter 3 policy, the denial of the project based on 
that inconsistency would result in coastal zone effects that are inconsistent with some 
other Chapter 3 policy.  In most cases, denial of a proposal will not lead to any coastal 
zone effects at all.  Instead, it will simply maintain the status quo.  The reason that denial 
of a project can result in coastal zone effects that are inconsistent with a Chapter 3 policy 
is that some of the Chapter 3 policies, rather than prohibiting a certain type of 
development, affirmatively mandate the protection and enhancement of coastal resources, 
such as sections 30210 (“maximum access . . . and recreational opportunities shall be 
provided . . .”), 30220 (“Coastal areas suited for water-oriented recreational activities 
that cannot readily be provided at inland water areas shall be protected for such uses”), 
and 30230 (“Marine resources shall be maintained, enhanced, and where feasible, 
restored”).  If there is ongoing degradation of one of these resources, and a proposed 
project would cause the cessation of that degradation, then denial would result in coastal 
zone effects (in the form of the continuation of the degradation) inconsistent with the 
applicable policy.  Thus, the only way that denial of a project can have impacts 
inconsistent with a Chapter 3 policy, and therefore the only way that a true conflict can 
exist, is if: (1) the project will stop some ongoing resource degradation and (2) there is a 
Chapter 3 policy requiring the Commission to protect and/or enhance the resource being 
degraded.  Only then is the denial option rendered problematic because of its failure to 
fulfill the Commission’s protective mandate. 
 
With respect to the second of those two requirements, though, there are relatively few 
policies within Chapter 3 that include such an affirmative mandate to enhance a coastal 
resource. Moreover, because the Commission’s role is generally a reactive one, 
responding to proposed development, rather than affirmatively seeking out ways to 
protect resources, even policies that are phrased as affirmative mandates to protect 
resources more often function as prohibitions.  For example, Section 30240’s requirement 
that environmentally sensitive habitat areas “shall be protected against any significant 
disruption of habitat values” generally functions as a prohibition against allowing such 
disruptive development, and its statement that “only uses dependent on those resources 
shall be allowed within those areas” is a prohibition against allowing non-resource-
dependent uses within these areas.  Similarly, section 30251’s requirement to protect 
“scenic and visual qualities of coastal areas” generally functions as a prohibition against 
allowing development that would degrade those qualities. Section 30253 begins by 
stating that new development shall minimize risks to life and property in certain areas, 
but that usually requires the Commission to condition projects to ensure that they are not 
unsafe.  Even Section 30220, listed above as an affirmative mandate, can be seen more as 
a prohibition against allowing non-water-oriented recreational uses (or water-oriented 
recreational uses that could be provided at inland water areas) in coastal areas suited for 
such activities. Denial of a project cannot result in a coastal zone effect that is 
inconsistent with a prohibition on a certain type of development.  As a result, there are 
few policies that can serve as a basis for a conflict. 
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Similarly, denial of a project is not inconsistent with Chapter 3, and thus does not present 
a conflict, simply because the project would be less inconsistent with a Chapter 3 policy 
than some alternative project would be, even if approval of the proposed project would be 
the only way in which the Commission could prevent the more inconsistent alternative 
from occurring.  For denial of a project to be inconsistent with a Chapter 3 policy, the 
project must produce tangible enhancements in resource values over existing conditions, 
not over the conditions that would be created by a hypothetical alternative.  In addition, 
the project must be fully consistent with the Chapter 3 policy requiring resource 
enhancement, not simply less inconsistent with that policy than the hypothetical 
alternative project would be.  If the Commission were to interpret the conflict resolution 
provisions otherwise, then any proposal, no matter how inconsistent with Chapter 3, that 
offered even the smallest, incremental improvement over a hypothetical alternative 
project would necessarily result in a conflict that would justify a balancing approach.  
The Commission concludes that the conflict resolution provisions were not intended to 
apply based on an analysis of different potential levels of compliance with individual 
policies or to balance a proposed project against a hypothetical alternative. 
 
In addition, if a project is inconsistent with at least one Chapter 3 policy, and the essence 
of that project does not result in the cessation of ongoing degradation of a resource the 
Commission is charged with enhancing, the project proponent cannot “create a conflict” 
by adding on an essentially independent component that does remedy ongoing resource 
degradation or enhance some resource.  The benefits of a project must be inherent in the 
essential nature of the project.  If the rule were to be otherwise, project proponents could 
regularly “create conflicts” and then demand balancing of harms and benefits simply by 
offering unrelated “carrots” in association with otherwise-unapprovable projects.  The 
balancing provisions of the Coastal Act could not have been intended to foster such an 
artificial and manipulatable process.  The balancing provisions were not designed as an 
invitation to enter into a bartering game in which project proponents offer amenities in 
exchange for approval of their projects. 
 
Finally, a project does not present a conflict among Chapter 3 policies if there is at least 
one feasible alternative that would accomplish the essential purpose of the project 
without violating any Chapter 3 policy.  Thus, an alternatives analysis is a condition 
precedent to invocation of the balancing approach.  If there are alternatives available that 
are consistent with all of the relevant Chapter 3 policies, then the proposed project does 
not create a true conflict among Chapter 3 policies. 
 
In sum, in order to invoke the balancing approach to conflict resolution, the Commission 
must conclude all of the following with respect to the proposed project before it:  (1) 
approval of the project would be inconsistent with at least one of the policies listed in 
Chapter 3; (2) denial of the project would result in coastal zone effects that are 
inconsistent with at least one other policy listed in Chapter 3, by allowing continuing 
degradation of a resource the Commission is charged with protecting and/or enhancing; 
(3) the project results in tangible resource enhancement over the current state, rather than 
an improvement over some hypothetical alternative project; (4) the project is fully 
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consistent with the resource enhancement mandate that requires the sort of benefits that 
the project provides; (5) the benefits of the project are a function of the very essence of 
the project, rather than an ancillary component appended to the project description in 
order to “create a conflict; ” and (6) there are no feasible alternatives that would achieve 
the objectives of the project without violating any Chapter 3 policies. 
 
An example of a project that presented such a conflict is a project approved by the 
Commission in 1999 involving the placement of fill in a wetland in order to construct a 
barn atop the fill, and the installation of water pollution control facilities, on a dairy farm 
in Humboldt County (CDP #1-98-103, O’Neil).  In that case, one of the main objectives 
of the project was to create a more protective refuge for cows during the rainy season.  
However, another primary objective was to improve water quality by enabling the better 
management of cow waste.  The existing, ongoing use of the site was degrading water 
quality, and the barn enabled consolidation and containment of manure, thus providing 
the first of the four necessary components of an effective waste management system.  
Although the project was inconsistent with Section 30233, which limits allowable fill of 
wetlands to eight enumerated purposes, the project also enabled the cessation of ongoing 
resource degradation.  The project was fully consistent with Section 30231’s mandate to 
maintain and restore coastal water quality and offered to tangibly enhance water quality 
over existing conditions, not just some hypothetical alternative.  Thus, denial would have 
resulted in impacts that would have been inconsistent with Section 30231’s mandate for 
improved water quality.  Moreover, it was the very essence of the project, not an ancillary 
amenity offered as a trade-off, that was both inconsistent with certain Chapter 3 policies 
and yet also provided benefits.  Finally, there were no alternatives identified that were 
both feasible and less environmentally damaging. 
 

3. The Proposed Project Presents a Conflict 
 

The Commission finds that the proposed project presents a true conflict between Chapter 
3 policies of the Coastal Act.  The proposed development will place fill in wetland habitat 
for a use not enumerated as one of the seven allowable uses listed under Coastal Act 
Section 30233.  However, to not approve the project would result in significant adverse 
impacts to marine resources and water quality that would be inconsistent with the 
mandates of Sections 30230 and 30231 of the Coastal Act to maintain and restore marine 
resources and coastal water quality.   
 
As discussed above in Finding IV-E (Water Quality), soil and groundwater sampling 
conducted on the project site as part of an EPA-funded Targeted Brownfields Site 
Assessment revealed levels of contamination that exceed federal benchmarks for total 
petroleum hydrocarbon as oil (TPH-o), Polynuclear Aromatic Hydrocarbons (PAHs), 
metals (arsenic, lead, aluminum, copper, iron, and various others), pentachlorophenol 
(PCP), dioxins, and other materials.  The Interim Site Cleanup Plan (Exhibit No. 10) was 
developed with the primary objective of removing the most contaminated soil on the 
project site, which exceeds 50 mg/kg of PCP, which is well above the U.S. EPA 
Preliminary Remediation Goal (PRG) for PCP, which is 9 mg/kg.  The proposed plan will 
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remove contaminants that continue to threaten groundwater and coastal waters while 
taking into consideration cultural constraints (i.e., any contaminated soils excavated and 
removed from the site would be comprised of archaeologically sensitive midden material) 
 
Although the proposed project is inconsistent with the requirements of Section 30233 that 
any fill placed in coastal waters or wetlands be for one of the seven listed allowable uses, 
the project will also enable the cessation of ongoing resource degradation.  The project is 
fully consistent with Section 30230’s and 30231’s mandates to maintain and restore 
marine resources and coastal water quality, and the project offers to tangibly enhance 
water quality over existing conditions.  Thus, denial would result in impacts that would 
be inconsistent with Section 30230’s and 30231’s mandates for protection of marine 
resources and improved water quality.  Moreover, it is the very essence of the project, not 
an ancillary amenity offered as a trade-off, that is both inconsistent with certain Chapter 3 
policies and yet also provides benefits. Finally, as discussed below, there are no 
alternatives identified that were both feasible and less environmentally damaging. 
 
Alternatives Analysis 
 
As noted above, a true conflict among Chapter 3 policies would not exist if there are 
feasible alternatives available that are consistent with all of the relevant Chapter 3 
policies. Alternatives that have been identified include (a) installation of geo-grid 
matresses, (b) alternative configurations of shoreline revetment, and (c) the “no project” 
alternative.  These various alternatives are discussed below.  
 
 (a) Complete Removal of All Contaminated Soils 
 
This alternative would involve excavating and removing all contaminated soils from the 
area, which would accomplish the objective of avoiding further leaching of contaminants 
into the bay.  Under this alternative, there would be no need to fill wetlands for the 
protective cap or for anchoring shoreline revetment.  However, this alternative clearly is 
infeasible, because it would obliterate the extremely important archaeological resource 
(CA-HUM-67; see Finding IV-M below) without mitigation for these adverse effects.  
Therefore, complete removal of all contaminated soils on site would not be a feasible 
alternative that is consistent with all Chapter 3 polices of the Coastal Act, particularly 
with Section 30244. 
 
 (b) Alternative Configurations of Shoreline Revetment 
 
The Commission considered alternative configurations for the proposed protective cap 
and revetment including (1) reducing the area of tidelands that would be covered by the 
cap and limiting the encroachment of the cap and shoreline revetment that will anchor the 
cap to a line in the tidelands that coincides with the ends of the two revetment walls 
approved under CDP No. 1-03-024, and (2) extending the cap and anchoring the 
perimeter of the shell midden area bayward of the proposed configuration to fully protect 
the midden. 
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Aligning the cap and anchoring revetment to more directly connect the two revetment 
walls approved under CDP No. 1-03-024 would reduce the amount of wetland fill 
required.  However, this configuration is problematic for two reasons.  First, if new 
shoreline revetment were to be installed directly in route with the previously installed 
revetment, it would have to cut across the most contaminated portion of the midden in the 
way runner area.  Installation of revetment in this area potentially could mobilize highly 
contaminated pollutants such as PCP/dioxins into bay waters.  Furthermore, installing 
revetment in this area could compromise future cleanup plans for the area, since the 
proposed soil excavation in this area is only an interim measure to remove some, but not 
all, of the most contaminated soils from the area.  The proposed shoreline revetment 
configuration skirts the edge of the most contaminated soils around the way runner area 
based on analytical sampling results (see Exhibit No. 7).  Second, a more linear 
alignment of the cap and revetment to more directly connect the two revetment walls 
approved under CDP No. 1-03-024 would necessitate the removal of the existing 
bulkhead structure, which is problematic.  The existing bulkhead consists of a concrete 
perimeter foundation of unknown footing.  The existing bulkhead is situated atop 
contaminated midden material, and its removal could both damage the midden and 
mobilize contaminated sediments into bay waters.  Additionally, repair of the existing 
bulkhead is necessary to implement the construction activities associated with protecting 
the midden structure and cleaning up the site as proposed. 
 
The Commission also considered an alternative shoreline revetment configuration 
whereby revetment would be installed at the perimeter of the shell midden area bayward 
of the proposed configuration to fully protect the midden structure.  However, such a 
configuration is problematic because the existing shell midden, which is up to 14 feet 
below ground surface, extends well below the mean high water line.  Thus, this 
alternative configuration would result in the reclamation of a significant area of intertidal 
bay habitat and even more wetland fill than proposed.   
 
Therefore, the Commission finds that installing the proposed new protective cap and 
anchoring revetment in a more linear configuration (directly through the way runner area 
and across the existing bulkhead area) or more bayward than currently proposed (to 
protect the entire midden structure, including the portion currently under intertidal bay 
habitat) would have significant impacts to coastal resources that would be inconsistent 
with Section 30231’s mandate to maintain and improve water quality for the protection of 
organisms and human health, and/or inconsistent with the requirements of Section 30233 
that fill can only be approved where there is no feasible less environmentally damaging 
alternative.  Therefore, placing the protective cap and anchoring revetment in a different 
configuration is not a feasible alternative that is consistent with all Chapter 3 policies. 
 
 (c) “No Project” Alternative 
 
The proposed protective cap and anchoring revetment will serve to sequester residual 
contaminated sediments on site (rather than allowing them to leach out into bay waters) 



CDP Application No. 1-08-017 
WIYOT TRIBE 
Page 40 
 
 
until a final site cleanup plan can be developed and implemented. Without the 
implementation of the proposed site cleanup plan and installation of the proposed 
shoreline revetment, contaminated soils will continue to erode into bay waters. 
Additionally in its approval of CDP No. 1-03-024, the Commission found that the “no 
project” alternative would not provide any protection of the shell midden/village site 
from continued bluff erosion. The same is true for the current proposed shoreline 
revetment.  Without any protection, the shell mound will continue to be directly damaged 
during each winter storm season. Since the Tuluwat village site is of substantial 
importance as an archeological, historical, cultural, and educational resource, the loss of 
the shell mound and the artifacts and burial remains it contains would be a significant 
loss to both the Wiyot Tribe and the people of California.   
 
Therefore, the Commission finds that the “no project” alternative would have significant 
impacts to coastal resources that would be inconsistent with Section 30231’s mandate to 
maintain and improve water quality for the protection of organisms and human health.  
Therefore, the “no project” alternative is not a feasible alternative that is consistent with 
all relevant Chapter 3 policies. 
 
Conclusion 
 
As discussed above, none of the identified alternatives to the proposed project would be 
both feasible and consistent with all relevant Chapter 3 policies.  The Commission further 
finds that based on the alternatives analysis above, the proposed project is the least 
environmentally damaging feasible alternative, and therefore the project is consistent 
with the requirements of Section 30233(a) that the proposed fill project has no feasible 
less environmentally damaging alternative. 
 

4. Conflict Resolution 
 
After establishing a conflict among Coastal Act policies, Section 30007.5 requires the 
Commission to resolve the conflict in a manner that is on balance most protective of 
coastal resources. 
 
In this case, the Commission finds that the impacts on coastal resources from not 
constructing the project would be more significant than the project’s wetland impacts.  
Denying the project because of its inconsistency with Section 30233 would avoid a net 
increase of wetland fill of approximately 7,850 square feet.  However, it must be noted 
that approximately 5,530 square feet of this area consists of highly contaminated soils, 
which are proposed for removal.  Furthermore, the applicant proposes to use permeable 
pavers atop the clean fill placed in this area to allow colonization by salt-tolerant marsh 
species such as salt grass (Distichlis spicata) and pickleweed (Salicornia sp.).   The 390 
of fill associated with the proposed shoreline revetment and associated RSP is necessary 
to contain residual contamination on site as well as protect the archaeological resource 
from further erosion.  In addition, only temporary fill impacts will occur to the 
approximate 1,930-square-foot area proposed for the temporary causeway corridor. By 
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mooring barges below the MLLW line and using the temporary causeway for 
construction access to the site, the project will avoid impacts to environmentally sensitive 
eelgrass habitat.   
 
Approving the development would eliminate the on-going water quality and habitat 
degradation resulting from the leaching of contaminants into the bay.  The Commission 
finds that the improvements to water quality and the elimination of avoidance of 
contamination of the area would be more protective of coastal resources than the impacts 
on wetland habitat from the proposed fill. 
 
As discussed above in Finding IV-E (Enhancement of Water Quality), to ensure that the 
water quality benefits of the project that would enable the Commission to use the 
balancing provision of Section 3007.5 are achieved, the Commission attaches Special 
Condition Nos. 1 through 9.  These conditions require that the applicant submit various 
final plans, prior to permit issuance for the review and approval of the Executive 
Director, including a final Interim Site Cleanup Plan, a final NPS/SWPPP, a final Spill 
Prevention, Control, and Countermeasure Plan, a final debris disposal plan, and a final 
revegetation plan for the site.  Additionally, Special Condition No. 2 requires that the 
applicant carry out the project in accordance with various construction protocols to 
ensure the protection of coastal waters and wetlands, Special Condition No. 7 requires the 
permittee to conduct regular inspections of the site to monitor the effectiveness and 
condition of the cover and to document and remove any nonnative and/or invasive 
species that are identified, Special Condition Nos. 8 requires the permittee to notify 
Commission staff prior to site cleanup activities and to facilitate staff access to the site 
for the purpose of determining permit condition compliance, and Special Condition No. 9 
requires the Tribe to submit results of confirmation sampling to the Executive Director 
for review and comment before project completion.  The Commission finds that without 
Special Condition Nos. 1 through 9, the proposed project could not be approved pursuant 
to Section 30007.5 of the Coastal Act. 
 
H. Feasible Mitigation Measures
 
Section 30233 of the Coastal Act requires in part that filling, diking, or dredging in 
coastal waters only be allowed when feasible mitigation measures have been provided to 
minimize significant adverse environmental impacts. 
 
Depending on the manner in which the proposed project is constructed and maintained, 
the development could have potential significant adverse effects on the wetland habitat 
and the project site environs by: (1) filling approximately 5,920 square-feet of wetlands 
(tidelands) from construction and placement of the protective cap and the anchoring 
shoreline revetment; (2) disturbing the sensitive eelgrass beds that exist in the intertidal 
area offshore of the island: (3) polluting coastal waters and estuarine aquatic fish and 
wildlife habitat with sediment, debris, or hazardous materials originating from the 
project; (4) planting of exotic invasive plant species in areas disturbed by construction or 
construction activities that foster the spread of potentially rare plant population; and (5) 
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using certain rodenticides that could deleteriously bio-accumulate in predator bird 
species.   
 

1. Filling of Wetlands  
 
The project involves the construction of a protective cap and an anchoring revetment over 
portions of the shell midden to sequester residual contaminants that are not proposed to 
be removed as part of the project and to also protect the midden from further tidal 
erosion. The project also involves the placement of fill in intertidal wetlands for 
construction of a temporary causeway to allow for construction access to the site at lower 
tides.  A total of 7,850 square feet of tidelands would be filled. 
 
The habitat values of the affected wetlands are, for the most part, insignificant.  Much of 
the area in which the new fill would be placed is currently composed of a mixture of 
bivalve shell fragments, cobbles, and sand inter-layered with bay mud and silt fines of 
varying depth, and flotsam debris extending approximately 10 to 20 feet inland from the 
bay edge.  This type of substrate is not utilized for spawning or forage area by fish, which 
instead prefer the eelgrass beds offshore in the bay from the project site.  Similarly, 
because of the size of the sediments and the high-energy environment to which these 
materials are exposed, the sediments do not provide habitat for intertidal species such as 
Pacific mussels (Mytilus trossulus) and barnacles (Balanus sp.), razor clams (Siliqua 
patula), or geoduck clams (Panope generosa), fat innkeeper worms (Urechis caupo), or 
other benthic macro-invertebrates who prefer either consolidated rocky substrate, well-
sorted sandy beaches or uniform mud flat materials.  Additionally, the project is designed 
to allow for tidal action to continue to flow over portions of the cap, which will be 
planted with native salt marsh plants such as salt grass and pickleweed.  Furthermore, the 
proposed fill for the construction causeway will be temporary and completely removed 
upon project completion.  Therefore, the Commission finds that the adverse effects of the 
direct fill to be placed on wetland habitat are insignificant. 
 

2. Impacts to Eelgrass  
 
The project has the potential to adversely affect eelgrass.  Eelgrass (Zostera marina) is a 
flowering plant that extends long rhizomes (roots) an average of 1.5 – 8 inches below the 
substrate from which the turions (stems) sprout with long, green blades (leaves).  
Eelgrass patches or “beds” thrive under particular conditions in protected coastal waters 
with sandy or muddy bottoms.  Eelgrass beds are considered to be an environmentally 
sensitive habitat area (ESHA) worthy of protection because they function as important 
shelter and foraging habitat for a variety of fish and wildlife species.  For example, black 
brant (Branta bernicla nigricans), small migratory geese, feed almost exclusively on 
eelgrass.  In addition, eelgrass beds provide cover for juvenile fish, and in some locations 
serve as a spawning ground for herring. Anadromous fish species that may occur in 
Humboldt Bay include federally listed threatened and endangered salmonids including 
Coho salmon (Oncorhynchus kisutch), Chinook salmon (O. tshawytscha), and Steelhead 
trout (O. mykiss).  Essential Fish Habitat (EFH) has been designated under the 
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Magnuson-Stevens Fishery Conservation and Management Act and includes those waters 
and substrates necessary for fish to spawn, breed, feed, or grow to maturity.   
 
As part of the federal Clean Water Act Section 404 permitting process, the U.S. Army 
Corps of Engineers initiated an informal consultation with NOAA-Fisheries. NOAA-
Fisheries indicated that the project would have negligible effects to Pacific salmonids and 
EFH.  
 
The applicant completed an eelgrass survey for the project in June of 2008 (Exhibit No. 
8).  The survey found that a band of eelgrass beds occur fairly consistently throughout the 
lower slopes of the site, straddling the line of Mean Lower Low Water (MLLW).  
Additionally, patches were detected between the bulkhead and the MLLW line.   
 
Potential impacts to eelgrass could occur as a result of construction activities from 
sedimentation.  Sediment could adversely impact eelgrass by settling on and shading out 
plants, thereby slowing growth.  The Commission attached various special conditions 
described above in Finding IV-E to address erosion and sediment control.  Special 
Condition No. 2 guards against construction-related water quality impacts by requiring 
the permittee to comply with various construction responsibilities, including, among 
others, the use of silt screens, straw bales, coir-rolls, coffer damming, and/or water 
bladder walls appropriate for use in estuary and intertidal settings around the perimeter of 
the area to be graded, installing revetment materials only at low tide, etc.  Special 
Condition No. 3 requires submittal of a final Non-point Source/Storm Water Pollution 
Prevention Plan.  Special Condition No. 6 requires submittal of a final revegetation plan 
for the entire area disturbed by grading activity, including the area proposed for capping 
with permeable pavers. 
 
Eelgrass impacts also could occur as a result of the installation of the temporary 
causeway.  If the causeway were to be placed on top of eelgrass, plants could be crushed 
and damaged, along with any other marine resources (such as sensitive fish species) using 
the beds as habitat.  Additionally, the barges proposed for transport of construction 
equipment to the site could impact eelgrass if the boats were to rest against the mudflats, 
crushing and damaging plants and associated marine resources. The applicant is 
proposing to avoid eelgrass impacts by (1) placing the temporary causeway between 
identified beds (Exhibit Nos. 4 and 5), and (2) limiting the mooring of barges to at least 
20 feet bayward of the MLLW line (Exhibit Nos. 4 and 5).  To ensure that eelgrass is 
avoided as proposed, the Commission attaches Special Condition No. 11.  This condition 
requires that the applicant submit, prior to permit issuance for the review and approval of 
the Executive Director, a final plan for the protection of eelgrass beds in the project 
vicinity, which demonstrates that eelgrass beds in the project area shall be delineated with 
floating buoys prior to commencement of construction, and equipment shall operate 
outside the delineated eelgrass beds at all times. Grounding and direct contact of the 
barge with eelgrass beds shall be avoided at all times. No propellers, anchors, 
construction equipment, or piles shall be dragged over the mudflats or eelgrass beds. 
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3. Water Quality 
 
As discussed in Finding IV-E above, the project is designed to improve water quality, and 
the impacts of construction on water quality will be adequately mitigated as conditioned. 
 

4. Introduction of Exotic Invasive Plants 
 
The use of non-invasive plant species adjacent to environmentally sensitive habitat areas 
(ESHAs) is critical to protecting such areas from disturbance.  If invasive species are 
planted adjacent to an ESHA they can displace native species and alter the composition, 
function, and biological productivity of the ESHA. 
 
The applicant proposes to seed all areas of bare fill with a blend of native perennial 
grasses and forbs including mostly red fescue (Festuca rubra) with lesser amounts of 
tufted hair grass (Deschampsia cespitosa) and yarrow (Achillea millefolium). Seed 
material is proposed to be obtained from Freshwater Farms, a local native plant nursery 
that specializes in locally derived plant material.  The applicant proposes to use Hydro-
Seed technology to apply the seed if possible; if not, the seeding will be done by hand, 
lightly raked in, and mulched with seedless rice straw. The project also proposes to plant 
native species such as salt grass and pickleweed in between permeable pavers on the 
protective cap that is to be installed in the way runner area.   
 
To assure that the biological integrity of the project area is maintained, the Commission 
attaches Special Condition No. 6, which requires that the entire disturbed area shall be 
replanted with regionally appropriate native vegetation.  The vegetation to be replanted 
shall be of local genetic stock, if available.  No plant species listed as problematic and/or 
invasive by the California Native Plant Society, the California Invasive Plant Council, or 
as may be identified from time to time by the State of California, shall be installed or 
allowed to naturalize or persist on the site.  Furthermore, no plant species listed as a 
“noxious weed” by the governments of the State of California or the United States shall 
be utilized within the property 
 

5. Use of Anticoagulant-based Rodenticides 
 
To help in the establishment of vegetation, rodenticides are sometimes used to prevent 
rats, moles, voles, and other similar small animals from eating the newly planted 
saplings. Certain rodenticides, particularly those utilizing blood anticoagulant compounds 
such as brodifacoum, bromadiolone and diphacinone, have been found to pose significant 
primary and secondary risks to non-target wildlife present in urban and urban/wildland 
areas.  As the target species are preyed upon by raptors or other environmentally sensitive 
predators and scavengers, these compounds can bio-accumulate in the animals that have 
consumed the rodents to concentrations toxic to the ingesting non-target species.  
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To avoid this potential cumulative impact to environmentally sensitive wildlife species, 
Special Condition No. 6 contains a prohibition on the use of such anticoagulant-based 
rodenticides. 
 
Conclusion 
 
Therefore, as proposed and further conditioned as described above, the Commission finds 
that feasible mitigation is included within the project design to minimize all significant 
adverse impacts associated with the proposed filling of coastal waters consistent with the 
mitigation requirements of Section 30233 of the Coastal Act. 
 
I. Protection of Environmentally Sensitive Habitat Areas
 
Section 30240 of the Coastal Act states: 
 

(a) Environmentally sensitive habitat areas shall be protected against any 
significant disruption of habitat values, and only uses dependent on those 
resources shall be allowed within those areas.  

 
(b) Development in areas adjacent to environmentally sensitive habitat areas 

and parks and recreation areas shall be sited and designed to prevent 
impacts which would significantly degrade those areas, and shall be 
compatible with the continuance of those habitat and recreation areas.  
 

Coastal Act Section 30107.7 defines “environmentally sensitive area” as meaning: 
 

…any area in which plant or animal life or their habitats are either rare or 
especially valuable because of their special nature or role in an ecosystem and 
which could be easily disturbed or degraded by human activities and 
developments.  

 
Section 30240(b) of the Coastal Act requires that development in areas adjacent to 
environmentally sensitive habitat areas (ESHA) shall be sited and designed to prevent 
impacts which would significantly degrade the ESHA and that development shall be 
compatible with the continuance of the adjacent ESHA.  The proposed project would 
occur adjacent to various types of environmentally sensitive habitat for sensitive plants, 
wildlife, and fish species.  Each sensitive habitat is discussed separately below. 
 
Sensitive Plant Species 

The proposed project involves development activities in proximity to irregularly flooded 
saltmarsh habitat on the adjacent island areas.  The condition of the saltmarsh vegetation 
habitat on Indian Island in the vicinity of the project was analyzed in botanical analysis 
prepared in 2001 and 2002 by Botanist Annie L. Eicher. Additional endangered and 
threatened vegetation inventory work for listed plant species was also completed by Mad 
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River Biologists as part of the wetland delineation conducted during the summer of 2002. 
In summary, this information indicates that the eastern half of Indian Island (which 
includes the Tuluwat site) is heavily hydrologically modified by the drainage ditching & 
diking and associated land uses of the past, and has since been in a very gradual 
ecological recovery.  These studies found several rare saltmarsh plant species on the 
upland portions of the island, including Humboldt Bay owl’s clover (Castilleja ambigua 
ssp. humboldtiensis), Point Reyes bird’s beak (Cordylanthus maritimus ssp. palustris), 
and an outcropping of a rare pteridophyte, possibly either bog club-moss (Lycopodiella 
inundatum) and/or running pine (Lycopodium clavatum).  All of these rare plant 
occurrences are located several hundred feet from the development site, at higher 
elevations on the island, and are not associated with the project’s estuarine edge setting. 
 
The Commission thus finds that the sensitive plant ESHA adjacent to the development 
would be protected against any significant disruption of habitat values, and only uses 
dependent on those resources would be developed within those areas. In addition, the 
proposed development has been sited and designed to prevent impacts that would 
significantly degrade environmentally sensitive areas, and would be compatible with the 
continuance of those habitat areas. 
 
Sensitive Wildlife Species 

The EIR prepared for the Tuluwat Restoration Project identified two sensitive animal 
species with the potential to be impacted by the proposed activities.  These include 
Townsend’s big-eared bat (Corynorhinus townsendii townsendii) and Black-capped 
chickadee (Poecile atricapillus). 
 
Townsend’s big-eared bat is a federal and a California Species of Concern whose 
distribution in Humboldt County is poorly understood.  The EIR identified potential 
habitat for the bat in the proposed project area in the form of abandoned buildings, which 
the bats may use as roost sites.  The applicant proposes to demolish five abandoned 
structures on the upland areas of the site including the secondary residence, the paint 
shed, the shed next to the Butler building, the winch shed, and the chicken coop.  The 
demolition of these structures would result in the destruction of potential Townsend’s 
big-eared bat habitat and disturb and/or kill any bats using the structures as roost sites.  
 
Black-capped chickadee is on the California Department of Fish and Game’s “Watch 
List,” which is reserved for those species that are facing population declines and/or 
threats such as habitat loss on their breeding and wintering grounds, or with limited 
geographic ranges.  The EIR identified the species as having the potential to occur within 
upland habitats of the project area.  Impacts to the bird’s breeding habitat could result 
from vegetation removal for the proposed installation of the protective soil/geotextile cap 
across the 1.5-acre site.   
 
To ensure that impacts to any sensitive species of roosting bats and nesting birds in the 
project area are avoided, the Commission attaches Special Condition No. 10. This 
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condition requires that prior to construction activities the applicant submit, for the review 
and approval of the Executive Director, the results of a bat and bird survey conducted by 
a qualified biologist(s), which demonstrates that the buildings proposed for demolition 
and the vegetation proposed for clearing have been surveyed by a qualified biologist in 
consultation with the California Department of Fish and Game for the presence of active 
nesting habitat of Black-capped chickadee and active roosting habitat of Townsend’s big-
eared bat.  The condition requires that any sensitive species habitat located in areas of 
potential impact shall be avoided. 
 
Conclusion 

Therefore, the Commission finds that the project, as conditioned, has been sited and 
designed to prevent impacts which would significantly degrade environmentally sensitive 
habitat areas and that development shall be compatible with the continuance of the 
adjacent ESHA consistent with Coastal Act Section 30240(b). 
 
J. Protection of Visual Resources 
 
Coastal Act Section 30251 requires permitted development to be designed and sited to 
protect views to and along the ocean and scenic coastal areas, to minimize the alteration 
of natural land forms, and to be visually compatible with the character of surrounding 
areas.  
 
There are views of the site from State Route 255, from the easternmost portions of the 
paths within the City of Eureka's Waterfront Park, and from the waters of Humboldt Bay.  
However, consistent with Section 30251, the project as designed and sited would not 
significantly obstruct any views to or along the ocean and the Humboldt Bay estuary.  
The proposed development would not rise appreciably above the existing grade in a 
manner that would block views. 
 
The proposed project as sited and designed would also not result in any appreciable 
alteration of any landforms.   Although the project involves a certain amount of grading 
and excavation to remove the contaminated soils and install the shoreline protective 
works, the proposed development would not significantly alter the shape and form of the 
island shoreline from that that currently exists at the site. 
 
The shoreline revetment that the applicant is proposing to install will connect two 
segments of existing shoreline revetment totaling 400 lineal feet authorized by the 
Commission under CDP No. 1-03-024.   The proposed revetment will be 130 lineal feet 
of carbon reinforced fiberglass sheet piling (installed to a depth of 4 to 6 feet) installed as 
footing to the shoreline portion of the proposed protective soil/geoweb cover described 
above (Section IV-D).   
 
The applicant has not provided plans for the new sheet piling to be installed, so it is 
unknown what its final height will be, what materials and design it will have, and other 
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details.  If not properly designed to blend with the surrounding area, it is possible that 
new sheet piling could lead to visual impacts either by being constructed with reflective 
materials that cause glare, inappropriate colors, or designed to stand out so that public 
views to the surrounding bay environment are impacted. Therefore, the Commission 
attaches Special Condition No. 12.  This condition requires that the applicant submit, 
prior to permit issuance for the review and approval of the Executive Director, sheet pile 
design and material plans, including cross sectional plans, demonstrating that the new 
sheet piling will match the materials approved under CDP No. 1-03-024 or otherwise 
blend with the island bank materials and with the character of the surrounding estuary. 
 
Therefore, the Commission finds that the proposed development, as conditioned, will 
protect views to and along the ocean and scenic coastal areas, minimize the alteration of 
landforms, and be compatible with the character of the surrounding area consistent with 
Section 30251 of the Coastal Act. 
  
K. Public Access & Coastal Recreational Opportunities
 
Coastal Act Sections 30210, 30211, and 30212 require the provision of maximum public 
access opportunities, with limited exceptions. 
 
Coastal Act Section 30210 requires in applicable part that maximum public access and 
recreational opportunities be provided when consistent with public safety, private 
property rights, and natural resource protection.  Section 30211 requires in applicable part 
that development not interfere with the public’s right of access to the sea where acquired 
through use (i.e., potential prescriptive rights or rights of implied dedication).  Section 
30212 requires in applicable part that public access from the nearest public roadway to 
the shoreline and along the coast be provided in new development projects, except in 
certain instances, such as when adequate access exists nearby or when the provision of 
public access would be inconsistent with public safety. 
 
In applying Sections 30211 and 30212, the Commission is limited by the need to show 
that any denial of a permit application based on these sections, or any decision to grant a 
permit subject to special conditions requiring public access, is necessary to avoid or 
offset a project’s adverse impact on existing or potential public access.   
 
Although one can reach Indian Island by boat, there is no vehicular access to the island 
and the island is not generally open to public recreational use.  As discussed in Finding 
Section IV.D above, the proposed development entails the construction of a shoreline 
revetment structure along a portion of the shoreline of Indian Island in Humboldt Bay, 
the cleanup of contaminated soils on the site, and the installation of a permeable cap to 
protect the culturally sensitive shell midden. The project as designed will not result in any 
significant adverse impact on public access. Due to its location in the middle of 
Humboldt Bay rather than on the open coast, the island is not surrounded by a sandy 
beach.  Although areas immediately adjacent to portions of the eroding bank edge are 
built up with shell fragments eroded by storm surge from the shell mound, the shell 
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fragments overlie and are mixed within mudflat rather than overlying a sandy beach.  The 
mudflats around the island do not provide significant recreational opportunities such as a 
sandy beach would.  Thus, armoring the shell mound will not result in the loss of 
recreational beach area, either by the displacement of the area that the revetment will 
occupy or by halting the establishment of any new potential beach area.  Therefore, the 
Commission finds that the proposed project as conditioned, which does not include 
substantial new public access, is consistent with the public access policies of the Coastal 
Act. 
 
L. Geologic Stability
 
The Coastal Act contains policies to assure that new development provides structural 
integrity, minimizes risks to life and property in areas of high flood hazard, and does not 
create or contribute to erosion.  Section 30253 of the Coastal Act states in applicable part: 
 
 New development shall: 
 
 (l)  Minimize risks to life and property in areas of high geologic, flood, 

and fire hazard. 
 

 (2) Assure stability and structural integrity, and neither create nor 
contribute significantly to erosion, geologic instability, or destruction 
of the site or surrounding area or in any way require the construction 
of protective devices that would substantially alter natural landforms 
along bluffs and cliffs. [emphasis added] 

 
Coastal Act Section 30253 requires the project to assure long-term stability and structural 
integrity, minimize future risk, and avoid additional, more substantial protective 
measures in the future. This requirement is particularly relevant to the proposed project 
given the dynamic shoreline environment within which the proposed project would be 
placed. Since hydraulic forces increase with the square of the water height, a small 
increase in water depth and wind wave height can cause a significant increase in wave 
energy and potential structural damage. Thus, a small rise in tidal waters can expose bay 
front development to increased live and static hydraulic forces associated with 
inundation, scour, and wave attack. 
 
The project would involve construction activities along the banks of Indian Island within 
Humboldt Bay, the second largest estuary in California.  Although the currents generated 
on the bay by tidal flood and flow can be substantial, especially in areas in proximity to 
Humboldt Bay’s relatively narrow entrance, typical tidal velocities in the shoreline areas 
adjacent to the Middle Channel offshore of the site are much less, estimated at 
approximately 0.6 feet/second.  In addition, being situated on the leeward side of the 
island with respect to prevailing storm wind direction, the site is exposed to less intense 
storm surge, generally not exceeding two feet in wave height.  
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The proposed revetment will tie in to the shoreline revetment approved by the 
Commission under CDP No. 1-03-024.  To ensure that the approved revetment would be 
designed to withstand these storm surge forces, the Tribe contracted civil and geo-
technical engineering investigations for the project, which found that the revetment was 
adequately designed to withstand the hydraulic forces it would be subject to at the project 
site.  As discussed above in Finding IV-J (Visual Resources), Special Condition No. 12 
requires the applicant to submit, prior to permit issuance for the review and approval of 
the Executive Director, final design and material plans for the proposed revetment.  In 
this way, the Commission will be able to verify that the new revetment will be of the 
same design and materials as the revetment approved under CDP No. 1-03-024. 
 
The project, as conditioned, would assure stability and structural integrity, primarily 
because the revetment has been designed with site-specific conditions taken into account, 
utilizing established design principles to ensure the structure can adequately withstand 
the tidal and stormwater forces they would be exposed to during the economic lifespan of 
the improvements.  Notwithstanding the relative degree of insulation of the project as 
designed from geologic hazards, the applicant is proposing to construct development that 
would be located in an area subject to hazards from outflanking, wave uprush, flooding, 
and other geologic hazards.  Therefore, Special Condition No. 13 requires the applicant to 
assume the risks of extraordinary geologic hazards of the property and waive any claim 
of liability on the part of the Commission.  Given that the applicant has chosen to 
implement the project despite these risks, the applicant must assume the risks.  In this 
way, the applicant is notified that the Commission is not liable for damage as a result of 
approving the permit for development. The condition also requires the applicant to 
indemnify the Commission in the event that third parties bring an action against the 
Commission as a result of the failure of the development to withstand hazards. 
 
Therefore, the Commission finds the project as conditioned would minimize risks to life 
and property in areas of high geologic and flood hazard, and assure stability and 
structural integrity of the site and its surroundings so that the need for further or 
additional shoreline protective works would be avoided, as required by Section 30253. 
 
M. Protection of Archaeological Resources
 
Section 30244 of the Coastal Act states the following: 
 

Where development would adversely impact archeological or paleontological 
resources as identified by the State Historic Preservation Officer, reasonable 
mitigation measures shall be required. 

 
Indian Island is located in the central portion of Wiyot ancestral territory and is the 
spiritual center of the Wiyot universe.  The Wiyot people and their ancestors have 
inhabited Indian Island and the land around Humboldt Bay for over 1,000 years.  Two 
Wiyot villages were known to have existed on the island; Tuluwat (CA-HUM-67) and 
Etpidol-wotperol (CA-HUM-68).  The first recorded Euro-American settlement of Indian 
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Island occurred in 1858.  On February 26, 1860, settlers massacred an estimated 180 
Wiyot people gathered for the World Renewal Ceremony at the Tuluwat village site.  
Beginning in 1861, land reclamation activities were initiated to increase the amount of 
pasture and farmland on Indian Island.  Between 1870 and approximately 1990, a ship 
repair yard with a drydock and marine ways, plus other structures, was established and 
operated on CA-HUM-67 in the subject project area. 
 
Archaeological fieldwork and excavation began on the Tuluwat shellmound in 1913.  In 
1964, the 6-acre Tuluwat shellmound was designated a National Historic Landmark 
(“Gunther Island Site 67”) by the U.S. Department of the Interior.  As discussed in the 
above Findings (see Section IV-A), for the most part, structures of the Tuluwat village 
that were still visible in 1913 are now gone, having been destroyed or carried away by 
wind, waves, and unauthorized excavations and looting.  Before its destruction, the site 
consisted of a large shellmound encompassing approximately 6 acres and attaining depths 
of up to 14 feet above Mean High Water. The village consisted of eleven house pits 
accommodating approximately 50 full-time residents, numerous burial plots and funereal 
remains, and other cremated and inhumed cultural artifacts. As one of the largest Wiyot 
villages, Tuluwat typified the late prehistoric period and was instrumental in outlining the 
prehistory of the northern California coast, especially with regard to the stylization of the 
stone-carved burial accompaniments, its concentration of large woodworking tool relics, 
and the unique presence of fired clay figurines, collectively referred to as the “Gunther 
Phase” or “Pattern.” As a National Historic Landmark, the site is significant at the 
national level for (1) the representative nature and the role the site has played in the 
development of the discipline of archaeology; (2) the research value of information still 
contained in the site; and (3) the site’s importance as an ethnographic Wiyot village and 
ceremonial center and as the scene of the infamous 1860 Wiyot massacre. 
 
The proposed project involves removing a portion of the midden for the purposes of the 
interim cleanup of the contamination, which is an issue that has been carefully considered 
during the project’s CEQA and permitting processes.  As part of the U.S. Army Corps of 
Engineers permitting process pursuant to the provisions of Section 404 of the Clean 
Water Act, Section 10 of the Rivers and Harbors Act, and Section 106 of the National 
Historic Preservation Act, the Corps, the California State Historic Preservation Officer 
(SHPO), and the Tribe executed a Memorandum of Agreement (MOA), which stipulates 
various measures and protocols to properly handle and to minimize adverse impacts to 
sensitive archaeological resources in the area. These measures include having cultural 
monitors and professional archaeologists on site for all excavation and ground disturbing 
activities, the cultural monitors/archaeologists have the ability to temporarily halt 
excavations to investigate finds and recover significant data using hand tools and more 
fine-tuned instruments, allowing the archaeological team to screen and/or inspect soils to 
the extent feasible to recover and document diagnostic artifacts and sensitive findings, 
appropriate procedures to follow in the event that Native American burials or other 
sensitive finds are discovered, and reporting requirements.  Additionally, as part of the 
CEQA process, the City of Eureka, as the lead agency, prepared an Environmental 
Impact Report and Mitigation Monitoring and Reporting Program (MMRP), which 
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stipulates additional mitigation measures to reduce the project’s impacts to a less than 
significant level.  These include (see Exhibit No. 9), among others, (1) requiring the Tribe 
to implement the provisions stipulated by the MOA described above (which is a 
confidential document); (2) using only low ground pressure tracked equipment at the 
project site to minimize disturbance to the archaeological deposit; (3) re-interring cultural 
resources unearthed during excavation and removal of contaminated material directly 
back into soils on site only if dioxin levels are demonstrated (to the satisfaction of the 
North Coast Regional Water Quality Control Board) to be at or below naturally occurring 
background dioxin levels for the Humboldt Bay Area; and (4) only re-interring unearthed 
cultural resources with suspected or confirmed dioxin levels above naturally occurring 
background levels back into the soil on site if first placed in a waterproof stainless steel 
container deemed acceptable and sufficient by the NCRWQCB.   
 
As the proposed project would greatly reduce the most significant contamination on the 
site while only removing a limited volume of the midden material and providing a cap 
and revetment for the protection of the midden material that remains, the Commission 
finds that the project strikes an appropriate balance between the need to protect the 
resource and the need to cleanup the contamination.   
 
To ensure that reasonable mitigation measures have been provided to minimize impacts 
to archaeological resources consistent with Coastal Act Section 30244, the Commission 
attaches Special Condition No. 14.  This condition requires that the permittee undertake 
development in accordance with the protocols and measures of the MOA and MMRP 
(Exhibit No. 9), as summarized above. 
 
Therefore, the Commission finds that the project, as proposed and conditioned, is 
consistent with Coastal Act Section 30244, as reasonable mitigation measures have been 
provided to minimize impacts to archaeological resources. 
 
N. Other Agency Approvals
 
The development requires review and approval by the U.S. Army Corps of Engineers, the 
North Coast Regional Water Quality Control Board, and the Humboldt Bay Harbor, 
Recreation, and Conservation District. Pursuant to the Federal Coastal Zone Management 
Act, any permit issued by a federal agency for activities that affect the coastal zone must 
be consistent with the coastal zone management program for that state. Under agreements 
between the Coastal Commission and the U.S. Army Corps of Engineers, the Corps will 
not issue a permit until the Coastal Commission approves a federal consistency 
certification for the project or approves a permit.  To ensure that the project ultimately 
approved by the Corps, the Board, and the Bay District is the same as the project 
authorized herein, the Commission attaches Special Condition Nos. 15, 16, and 17, which 
require the applicant to submit to the Executive Director evidence of the agencies’ 
approvals of the project prior to the commencement of construction (for the Corps’ 
approval) and prior to permit issuance (for the Board’s and Bay District’s approvals).  
The conditions require that any project changes resulting from the other agencies’ 
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approvals not be incorporated into the project until the applicant obtains any further 
necessary amendments to this coastal development permit. 
 
O. Waiver of Application Fee
 
The applicant has requested that the Commission waive the application fee for the permit 
request.  The applicant states that the proposed project is entirely funded by public grant 
funds, and at the time that the applicant applied for those funds, the Commissions fee 
schedule listed the filing fee for the development as much lower than the current fee. 
 
Pursuant to Section 13055(a) of the Commission’s regulations, the permit application fee 
in this case is eight thousand dollars ($8,000). Prior to the recent change to the 
Commission’s application fee schedule, which went into effect on March 17, 2008, the 
application filing fee for the proposed development would have been two thousand 
dollars ($2,000).  
 
As a general rule, the Commission does not support application fee waiver requests. The 
Commission’s fee schedule is not directly structured for “at-cost” recovery of the staff 
time actually spent on applications, and thus tends to charge applicants less than the 
amount of the Commission resources that are expended in processing an application. In 
other words, application fees are already generally lower than the amount it costs the 
Commission to process the application.  In part, this is in recognition of the larger public 
service being provided to the people of the State, including applicants, for a public airing 
and debate regarding proposed projects in the coastal zone. 
 
In this particular unique case, however, the Commission finds that as (a) the proposed 
project is necessary to prevent the ongoing degradation of the public resources of 
Humboldt Bay by removing contaminated sediments and sequestering residual 
contaminants that adversely affect Humboldt Bay water quality and habitat; (b) the 
proposed project is funded entirely by public agency grant funds, and (c) when applying 
for the subject grant funds the applicant did not anticipate the significant increase to the 
Commission’s application fee schedule, the Commission hereby directs that the permit 
application fee for CDP No. 1-08-017 be reduced to two thousand dollars ($2,000), which 
is what the filing fee was at the time that the applicant applied for the public grant funds 
that are supporting the proposed project.  The Commission attaches Special Condition 
No. 18 to require that the applicant submit the appropriate fee prior to permit issuance. 
 
P. California Environmental Quality Act
 
The City of Eureka acted as the lead agency for this project, and as such it prepared an 
Environmental Impact Report for the Tuluwat Restoration Project (SCH # 2004122022).  
The Draft EIR was published in May 2007, and the Final EIR was published in August 
2007. 
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Section 13906 of the Commission’s administrative regulation requires Coastal 
Commission approval of coastal development permit applications to be supported by a 
finding showing the application, as modified by any conditions of approval, is consistent 
with any applicable requirements of the California Environmental Quality Act (CEQA). 
Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being 
approved if there are any feasible alternatives or feasible mitigation measures available, 
which would substantially lessen any significant adverse effect the proposed development 
may have on the environment. 
 
The Commission incorporates its findings on Coastal Act consistency at this point as if 
set forth in full.  Those findings address and respond to all public comments regarding 
potential significant adverse environmental effects of the project that were received prior 
to preparation of the staff report. As discussed above, the proposed project has been 
conditioned to be consistent with the policies of the Coastal Act. As specifically 
discussed in these above findings, which are hereby incorporated by reference, mitigation 
measures that will minimize or avoid all significant adverse environmental impacts have 
been required. As conditioned, there are no other feasible alternatives or feasible 
mitigation measures available which would substantially lessen any significant adverse 
impacts, which the activity may have on the environment.  Therefore, the Commission 
finds that the proposed project, as conditioned to mitigate the identified impacts, can be 
found consistent with the requirements of the Coastal Act and to conform to CEQA. 
 
 
EXHIBITS: 
 
1. Regional Location Map 
2. Vicinity Map 
3. Assessor’s Parcel Map 
4. Preliminary Construction Plans 
5. Wetland Impacts 
6. May 2008 Photos of Bulkhead 
7. Known Areas of Soil Contamination 
8. 2008 Eelgrass Survey Results 
9. CEQA Archaeological Resources Mitigation Measures 
10. Interim Site Cleanup Plan, March 2006 
11. Debris Disposal Plan for Non-Regulated Solid Waste 
12. Draft Non-point Source/Storm Water Pollution Prevention Plan 
13. Draft Spill Prevention, Containment and Countermeasure Plan 
14. Memo from Dr. Jack Gregg, Water Quality Supervisor 
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APPENDIX A 
 

STANDARD CONDITIONS 
 
 
1. Notice of Receipt and Acknowledgement.  The permit is not valid and 

development shall not commence until a copy of the permit, signed by the 
permittee or authorized agent, acknowledging receipt of the permit and 
acceptance of the terms and conditions, is returned to the Commission office. 

 
2. Expiration.  If development has not commenced, the permit will expire two years 

from the date on which the Commission voted on the application.  Development 
shall be pursued in a diligent manner and completed in a reasonable amount of 
time.  Application for extension of the permit must be made prior to the expiration 
date. 

 
3. Interpretation.  Any questions of intent of interpretation of any condition will be 

resolved by the Executive Director of the Commission. 
 
4. Assignment.  The permit may be assigned to any qualified person, provided 

assignee files with the Commission an affidavit accepting all terms and conditions 
of the permit. 

 
5.      Terms and Conditions Run with the Land.  These terms and conditions shall be 

perpetual, and it is the intention of the Commission and the permittee to bind all 
future owners and possessors of the subject property to the terms and conditions. 
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